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Checking Misconduct in Competition
Through the Tortious Interference
with Contract Cause of Action

Joseph A. Hennessey
The Cullen Law Firm, PLLC, Washington, DC

ompetition is the lifeblood of free-market capitalism. The opportunity to choose from

among competing providers of goods and servicesfostersaraceto thetop in quality and

araceto the bottom in price. Asasociety, we favor competition and the efficienciesreal -
ized by alowing stiff, even vicious, competition in the marketplace. Under the “efficient
breach” theory, courts allow and public policy encourages parties to breach onerous, burden-
some contracts and recommit resources to other contracting parties as long as the payment of
damagesis encompassed in the savings realized by nonperformance to the original party. There
are, however, limits to competition and contract breaking. While parties are free to compete for
and even breach their own contracts, society does not tolerate third parties using improper
means to subvert existing contracts or encourage the use of noncompetitive strategies to effect
breaches of contract.

Whereistheline drawn? How does society accommodate the need for competition and effi-
ciency in contracting against the need to protect the expectations of those who have already
entered into contracts? The best way to illustrate the three-party relationship that gives rise to
the tort of intentional interference with an existing contract is to recall the rather contentious

relationship between Wiley Coyote, Acme
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Message from the Chairs

Robert E. Schaberg

R. Wayne Byrd

Business Torts Journal

We are very pleased to introduce Bart Greenwald as our new Co-
Editor of the Business Torts Journal. Bart is with Frost Brown
Todd LLC of Louisville, Kentucky, and we are fortunate to have
him assume this new position. In addition to changing the name
of the Committee’s publication from “newsdletter” to “journa,”
Bart has aggressively redesigned the “look and fee” of the
Journal. Please feel free to communicate any comments or
thoughts to Bart at bgreenwal d@fbtlaw.com.

CLE Seminar

Due to the overwhelming success of our co-sponsorship and par-
ticipation in the 2001-2002 Midyear Meeting of the Corporate
Counsel Group, we have been invited to co-sponsor its 2002-2003
meeting, now know as its CLE Seminar. It will be held from
February 13-16, 2003, at the Biltmore Hotel, Coral Gables,
Florida. This meeting is the best of both worlds because it not
only offers a full array of substantive programs but it also offers
an opportunity to meet and interact with fellow Committee mem-
bers and those of the Corporate Counsel Group at amore intimate
gathering. We received rave reviews about last year's meeting
and expect this year's meeting to be even better. Thisyear's CLE
Seminar presents a perfect opportunity for you to get involved.
We ook forward to seeing you there.

Section Annual Conference in Houston, Texas

This year’'s Section Annua Conference will be held in Houston,
Texas, April 10-13, 2003. We are particularly excited about this
year's event because the Business Torts Litigation Committee will
sponsor four substantive programs. In addition, as always, we will
host an informal off-site dinner for our Committee members, and
hold our Committee Business M eeting on one morning during the
Conference. We will aso present a substantive program at our
morning business meeting. Our substantive programs at the
Houston Meeting are all designed to focus on current issues of
practical interest to our Committee members. We encourage you
to attend these programs and come meet your fellow Committee
members. Please remember that ALL Committee members are
invited to attend our Business Meeting, which is usually held at
7:30 am. on the Friday of each Section Annual Conference and
ABA Annua Meeting. Attending a Committee business meeting
is one of the best ways to get involved in the Committee.

We are excited about the accomplishments of the Committee and its Leadership
Group over this past year and are looking forward to a successful and action-
packed 2002-2003. Highlights for the coming year include the following:

Committee Book Publications

As you probably aready know, the Committee publishes two
desk books: Business Torts Litigation and Model Jury
Instructions for Business Torts Litigation. If you do not own and
use these two publications, we encourage you to do so. They both
are handy desk book references that offer quick answers to
clients' questions. We arefortunate to have two Committee mem-
bers who have volunteered to serve as Editors-in-Chief for the
new editions of thesetwo publications. David Solely of Bernstein
Shur Sagyer & Nelson in Portland, Maine, will serve as Editor-in-
Chief of Business Torts Litigation and Brad Nelson of Schopf &
Weissin Chicago, lllinois, will serve as Editor-in-Chief of Model
Jury Instructions for Business Torts Litigation.

Just Do It—Get I nvolved

These past several years have been dynamic times for our
Committee. We now have a proven track record of presenting
cutting-edge programs at various Section meetings, and we are
about to publish new editions of two of the biggest selling pub-
lications in the Section. We successfully co-sponsored the
Corporate Counsel Committee’'s Midyear Meeting (now known
as CLE Seminar), and it looks as though we will continue to do
so0 in the future.

We haveinstituted an informal dinner gathering of Committee
members at the Section’s magjor meetings, which has served as a
vehicle to both strengthen the ties between long-time members
and provide an opportunity for new attendees to easily become
integrated into the fabric of the Committee. This has resulted in
an energized and interesting group of Committee members who
have established friendships and professional connections.
Wayne and | have seen attendance grow with each meeting and
observed the ease with which Committee members welcome
“first-timers” The new participants experience the fun, good fel-
lowship, and camaraderie of our meetings and become regular
attendees. There is so much more to membership in this
Committee than simply receiving several newsletters per year.
Rather, this Committee is composed of wonderful men and
women who will make you a better litigatior, and make you
laugh in the process.

Now is the time to be a “first-timer”! Just Do It! Be a
“first-timer” at our next Committee or Section meeting!
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Message from the Editors

Bart L. Greenwald Timothy L. Bertschy

elcome to the first edition of the new Business Torts
W Journal. We hope you find it informative, agood read,

and helpful to your practice. Remember, this is your
Journal. If you have any comments—good or bad—please let me
know. We are always looking at ways to improve. And certainly,
if you want to write articles for upcoming editions, please tell me
as soon as possible. Space is limited, so we want to sign you up
immediately. The schedule for future editionsis as follows:

Edition Articles Due
Unfair Trade Practices January 15, 2003
Fiduciary Duty May 15, 2003
Lanham Act/Trade Secrets September 15, 2003
Fraud January 15, 2004
Technology May 15, 2004

| also want to highlight some of the interesting articles and
other tidbits we will bring you in this and future issues. Firgt, to
get some of our younger Section members involved, we are ask-
ing for volunteers to interview some of our more seasoned mem-
bers. In thisedition, Amanda Main, a new Section member from
Frost Brown Todd LLC in Louisville, Kentucky, has posed some
interesting questions to Eric Olson, from Kirton & McConkie in
Salt Lake City, Utah, on this month’s topic—Tortious
Interference. And Mark Ludolph, from Heyl, Royster, Voelker &
Allen in Peorig, Illinois, probes our own Committee Co-Chair
Bob Schaberg about what makes agood lawyer. If you would like
to conduct one of these interviewsin the future, just et me know.
You also will see a new feature, caled Tips from the Trenchesin
each edition of the Journal. In this issue, check out Michael
Hyman’s tips on how to write good (I mean, how to write well).
At the ABA 2002 Annua Meeting in Washington, D.C., Michael
and ahost of other know-it-alls gave us afantastic presentation on
101 Tips from the Trenches. Because many of you couldn’t make
it to D.C., we decided to bring D.C. to you. Please let me know
what you think of the new Journal and whether you can help
write for future editions. | look forward to hearing from you. m

Bart L. Greenwald

editor of the Business Torts Newsletter. When | accepted this

position, it was with a concern that | would end up writing
much of the newdletter’s content. That worry was quickly dis-
pelled. Over theyears, my co-editors, casereporters, and our sub-
committee chairpersons have repeatedly come through, forward-
ing articles and case summaries of interest and pertinence to our
practices.

Many thanks go to our Business Torts subcommittee chairper-
sonswho have been particularly helpful and supportive. Not only
the past success of our newdetter, but the vibrancy of our sub-
committee, are reflections of their leadership and talent.

My specid thanks go to those who have served faithfully as
case reporters for federal and state jurisdictions across the coun-
try. Combing reported decisions for cases of interest to our read-
ership and preparing synopses of these caseson aregular basisare
not easy in the midst of busy law practice. Your dedication and
commitment are appreciated not only by me but by our reader-
ship, too.

I look forward to my final year as a co-editor of the newdet-
ter—now journal—with a great deal of enthusiasm. My friend
Bart Greenwald is joining me as co-editor and will serve in that
position for severa years. He brings with him fresh ideas for
keeping our publication timely, attractive, and valuable. | am sure
that you will welcome the changes, while continuing to find the
publication a source of meaningful assistance to your practice. m

I t has been a pleasure for the past seven years to serve as an

Timothy L. Bertschy

Top 3 Reasons to Get Involved with
Business Torts Journal

3. Great way to work with leading litigators from across the
country.

2. Easy way to develop yourself as nationally recognized expert
in your practice area, e.g., by writing articles or serving as a
case reporter.

1. Perfect way to stay current on the ever-changing practice area
of business torts litigation.

For more info, visit Business Torts Litigation Committee online at
www.abanet.org/litigation/committee/business/home.html

And Get Involved Today!
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CHECKING MiscoNDuCT
(continued from page 1)

contract between Acme and Coyote? Certainly. Is it tortious
interference with the contract between Acme and Coyote? No.
Thisis the essence of aggressive competition.

Suppose, alternatively, that Road Runner—Ilacking oppos-
able thumbs, sufficient vocational training and income—cannot
out bid Coyote on the Acme contract. Instead, he resorts to a
number of questionable schemes to disrupt the consummation
of the deal and dedicates himself to making it difficult for Acme
to deliver and be paid for the all-important mining equipment.
For example, Road Runner creates a detour on aroad that Acme

There must be a valid contract
subject to interference for there to
be a claim for tortious interference.

Without a valid contract, there is
no cause of action.

intends to use to deliver the mining equipment. Instead of con-
tinuing on to Coyote’'shome, theroad is deceptively detoured by
Road Runner so that it runs directly into the face of a solid cliff
wall that Road Runner falsely represents as atunnel and contin-
uation of the road. As a result of Road Runner’s deception, the
mining equipment is destroyed before it can be tendered to
Coyote. Though Coyote isready, willing, and able to accept and
pay for the equipment, Acme is unable to deliver and is in
breach of its obligations to Coyote. Is this tortious interference
with the contract between Coyote and Acme? Yes. This is not
aggressive competition. This is an intentional tort for which
Road Runner owes compensation for damages.

Causes of Action for Tortious I nterference

with Existing Contracts

While there is something intuitively wrong with what Road
Runner has done, it is a bit more complex to determine who has
a cause of action against him for the breach of Acme’s contract
with Coyote. Under section 766 of the Restatement (Second) of
Torts, followed by most jurisdictions that recognize the tort,
Coyote has the cause of action against Road Runner for tortious
interference with the contract for denying him the benefit of
Acme's performance on their contract. When section 766A
(which is recognized by only a minority of jurisdictions) is

added to Section 766 of the Restatement (Second) of Torts, both
Acme and Coyote have the cause of action. Coyote has a cause
of action against Road Runner for the loss of Acme perform-
ance, yet, more interestingly and powerfully, Acme has a cause
of action against Road Runner for causing its own breach of
contract with Coyote.

A. Compensating the Non-Breaching Party
for the Interference

Most states that recognize the tort of tortious interference with

contract have modeled it on The Restatement (Second) of Torts

section 766. Under the standard articulated by the Restatement,
One who intentionally and improperly interferes with the per-
formance of a contract (except a contract to marry) between
another and a third person by inducing or otherwise causing
the third person not to perform the contract, is subject to lia-
bility to the other for the pecuniary loss resulting to the other
from the failure of the third person to perform the contract.
(emphasis added).

Why is a cause of action under Restatement (Second) section
766 so powerful ? It is powerful because, in its absence, Coyote
would not have a remedy for Road Runner’s interference with
his transaction. Coyote might sue Acme for breach of contract,
yet Acme might well be successful in claiming that performance
was made impossible because of Road Runner’s intentional
torts. Coyote and Road Runner are not privies to the contract so
Coyote lacks a direct breach of contract cause of action against
Road Runner. Moreover, Coyote is not directly damaged by
Road Runner’s intentional tort against Acme. While Acme
might have traditional tort causes of action against Road
Runner, Acme might choose not to pursue Road Runner. Section
766 bridges the gap between Coyote and Road Runner by allow-
ing Coyote to pursue Road Runner for intentionally and improp-
erly interfering with Acme's performance of its obligations to
him. Should Coyote succeed in his action against Road Runner,
Coyote would be permitted to recover from Road Runner the
loss caused by Acme's breach.

There must be avalid contract subject to interference for there
to be aclaim for tortious interference with such. Without a valid
contract, there is no cause of action.? Demonstrating that the
defendant actually knew of the existence of a contract between
the plaintiff and a third party is another essential element of the
cause of action.® Section 766, comment (i) of the Restatement
(Second) of Torts (1977) states, “To be subject to liability under
the rule stated in this Section, the actor must have knowledge of
the contract with which heisinterfering and of the fact that heis
interfering with the performance of the contract.”4 If the defen-
dant does not know of the contract, the intentional character of
the tort is lacking and the cause of action collapses.®

A party, however, cannot escape liability by being willfully
ignorant about the existence of a contract. Where a plaintiff can
show that the interfering party had knowledge of such facts and
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circumstances that would lead a reasonable person to believe in
the existence of the contract and the plaintiff’sinterest init, afind-
er-of-fact may determine that the defendant had inquiry notice of
the contract. “It is enough to show that defendant had knowledge
of facts, which, if followed by reasonable inquiry, would have led
to a complete disclosure of the contractual relations and rights of
the parties”® Moreover, in aclaim for interference with an exist-
ing contract, it is not necessary for the defendant to appreciate the
legal significance of the facts that give rise to the contractual
duty.” “If he knows those facts, he is subject to liability even
though he is mistaken as to their legal significance and believes
that the agreement is not legally binding or has a different lega
effect from what it isjudicialy held to have."®

Courts have applied the “but for” test to fulfill the damage
requirement for tortious interference with contract.? The two-
step “but for” test asks: (1) did the defendant actively and affir-
matively take steps to induce the breach, and (2) if so, would the
plaintiff’s business expectancy been realized in the absence of
the defendant’s interference?'® Once the fact of damages has
been established, the measure of damages is calculated as the
loss caused by the breach.!* Yet, “[s]ince the damages recover-
able for breach of the contract are common to the action against
[the party breaching the contract and the party inducing the
breach], any payment made by the one who breaks the contract
or partial satisfaction of the judgment against him must be cred-
it in favor of the defendant who has caused the breach.” 12

Another critical element to the cause of action isthe require-
ment that the interference be “improper.” To determine whether
adefendant’s acts are “improper,” courts engage in an examina-
tion of various factors, including the interests of the parties and
the interests of society.’3 A court must weigh the interest shared
by society and the contracting parties in the security of estab-
lished contracts against the interest in freedom of business
action and society’s concomitant interest in free competition.*

Improper Interference

Consider these factors to determine whether interference
is proper:
= the nature of the actor’'s conduct;

= the actor’'s motive;

= the interests of the other with which the actor’s conduct
interferes;

= the interests sought to be advanced by the actor;

= the social interests in protecting the freedom of action of
the actor and the contractual interests of the other;

= the proximity or remoteness of the actor’s conduct to the
interference; and

= the relations between the parties.

The Restatement itself provides an amorphous list of factors to
be weighed in determining whether interference is “improper.” 1
(See box in first column.)

Means are generally thought to be improper if they involve
acts that are independently tortious, such as threats, violence,
trespass, defamation, misrepresentation of fact, restraint of
trade, or any other wrongful act recognized by statute or the
common law.” 16 Moreover, “[c]onduct specifically in violation
of statutory provisions or contrary to public policy may for that
reason make an interference improper.”” No liability arises,
however, from interfering with a contract or business expectan-
¢y, if the defendant had an unqualified legal right to do the
action of which the petition complains.1®

B. Compensating the Breaching Party for the Tortious
Interference

Section 766A of the Restatement (Second) of Tortsis, from one

view, a logical extension of section 766; from another view, a

dangerous expansion of contract liability. This section states:

One who intentionally and improperly interferes with the per-
formance of a contract (except a contract to marry) between,
another and a third person, by preventing the other from per-
forming the contract or causing his performance to be more
expensive or burdensome, is subject to liability to the other for
the pecuniary loss resulting to him (emphasis added).

As comment (C) to section 766A states,

This Section and § 766 both involve interference with an exist-
ing contract. Under § 766, the plaintiff’s interest in obtaining
performance of the contract is interfered with directly. Under
this Section the interference is indirect, in that the plaintiff is
unable to obtain performance of the contract by the third per-
son because he has been prevented from performing his part of
the contract and thus from assuring himself of receiving the
performance by the third person.” (emphasis added).

More interestingly, comment (c) to section 766A states, “If
the plaintiff’s performance has intentionally been made more
burdensome or more expensive by the actor, the cost that he
incurs to obtain the performance by the third party hasincreased,
and the net benefit from the third person’s performance has been
correspondingly diminished”*® In other words, under section
766A, there is no requirement that the contract actually be
breached. Section 766A alows a party to collect damages from
the interferor if the interferor’s conduct merely makes it more
expensive for the contracting party to perform. Thus, going back
to the Road Runner example, if Acme's encounter with the
deceptively painted cliff wall had caused massive damage to
Acme's vehicles, yet the mining equipment was undamaged and
capable of being delivered to Coyote with no breach of contract,
Acme could sue Road Runner for the additional cost of per-
forming its contract.
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Courts that have adopted section 766A think it is a logical
extension of the liabilitiesimposed by section 766. For example,
though Pennsylvania has not formally adopted section 766A, a
Pennsylvania court has stated:

It seems irrationa to recognize a cause of action for a party’s
conduct directed at a third party designed to prevent that third
party from performing a contract with another and not recog-
nize a similar cause of action for that other party where the
actor’s conduct is instead directed at the other to prevent them
from performing. In either case an actor’s improper conduct is
preventing the performance of a valid contract to which it is
not a Party.”20

The unity of interest between
managers and their company

has been defined as “the
manager’s privilege.”

The expansive reach of section 766A troubles other courts.
As the United States District Court for the Western District of
Kentucky expressed its reservations,

The actual language of § 766A is so al encompassing and
vague that to adopt it directly would cause tremendous confu-
sion without creating a clear societal benefit. The conduct con-
ceivably within its scope could be indistinguishable from the
kind of unfettered commerce upon which courts have been
reluctant to pass judgment. . . . The torts discussed in 8§ 766A
necessarily involve highly speculative damages. Parties to con-
tracts have a full array of contractual remedies to resolve
inequities of performance caused by third persons. The Court
is not persuaded that this new tort is necessary to correct aglar-
ing inequity among commercial parties.?

Section 766A is problematic to some courts because it dupli-
cates other causes of action. Reverting to the Road Runner fact
pattern, it is assumed that where Road Runner has prevented
Acme's performance, Acme is not awilling participant in Road
Runner’s actions. Road Runner’s action with respect to Acme
constitutes independently actionable tortious conduct. So char-
acterized, the adverse effects on Acme's contract with Coyote
should become an element of damages subject only to the usual
limitations of causation, mitigation, and reasonable certainty.?
As Professor Prosser points out,

The bulk of the cases involving interference as distinct from
inducement involve . . . physical interference with person or
property and aso involve the commission of some independ-
ent tort . . . Methods tortiousin themselves are of course unjus-
tified and liability is appropriately imposed where the plain-
tiff’s contract rights are invaded by violence, threats and intim-
idation, defamation, misrepresentation, unfair competition,
bribery and the like . . . Thus in many cases interference with
contract is not so much a theory of liability in itself asit isan
element of damage resulting front the commission of some
other tort, or the breach of some other contract.?

What is bothersome to some of the courts that have rejected
section 766A is that it duplicates protection aready afforded
through those tort causes of action. This duplication is seen as
coming at a high cost. “It risks chilling socially valuable con-
duct and creates new liability of uncertain dimensions.” %4

Defenses and Privileges
Essential to recovery on the theory of tortious interference with
contract is the existence of three parties: a tortfeasor who inten-
tionally interferes with a contract between the plaintiff and
another.®> A claim for tortious interference with contractual
relations “ contemplates interference from athird party, not from
aparty to the contract itself.”26

The Restatement (Second) of Torts recognizes that under cer-
tain circumstances, interference with contract relations is privi-
leged and is therefore not improper as amatter of law.2” The priv-
ilege to act for the welfare of athird person provides as follows:
One who, charged with responsibility for the welfare of a third
person, intentionally causes that person not to perform a contract
or enter into a prospective contractual relation with another, does
not interfere improperly with the other’s relation if the actor (a)
does not employ wrongful means and (b) acts to protect the wel-
fare of the third person.?® As the Georgia courts have described
it, “[p]rivilege means a legitimate or bona fide economic interest
of the defendant or a legitimate relationship of the defendant
with the contract, which causes the defendant not to be consid-
ered a stranger, interloper, or meddler to the contract.”2°

The concept of not being astranger to the contract is a constant
theme that runs throughout the defenses to the tort of tortious
interference with an existing contract. Where a defendant can
show that he or she should be viewed as the same person as one
of the contracting parties, the tort collapses because a party to a
contract can only breach it; it cannot tortioudly interfere with it.

A. The Manager’s Privilege

Employees have filed actions against supervisors and managers
claming that, through disciplinary measures or negative per-
formance evaluations, these people interfered with the employ-
ment contract the plaintiff had with his or her company. Absent
afinding that the manager or supervisor acted improperly, asdis-
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cussed below, such a cause of action will fail because a corporate
officer acting for the corporation is the corporation for purposes
of atortious interference cause of action.®® This is because cor-
porations can only act through their officers and agents.3! The
unity of interest between managers and their company has been
defined as “the manager’s privilege” The manager’s privilege
establishes that where a manager, with impersonal or disinterest-
ed motive, properly endeavors to protect the interests of his or
her principal by counseling the breach of a contract with a third
party that the manager reasonably believes to be harmful to his
or her employer’s best interests, such conduct will be shielded
from a claim of tortious interference.32 Yet, “in order to take
advantage of the manager’s privilege, a director and shareholder
of a corporation must show that he or she was involved in the
management of the company and was authorized to act on behalf
of the corporation when he or she interfered with the . . . contract
at issue”® Thus, a court must make a factual inquiry before
extending the benefit of this privilege to managers.

The manager’sprivilegeislost if it can be established that the
manager engaged in a personal vendetta, an excursion from his
or her duties to the company, acted with self-interest in a way
that is harmful to the company, or otherwise acted maliciously.3*
“Particularly is this true in supervision of the plaintiff employ-
ee's performance or the power to participate in the corporate
decision to terminate or otherwise discipline [a] plaintiff.”3> The
privilege evaporates because it is clear that the manager is not
representing and should not be treated as synonymous with his
or her company. Thus, the requisite three-party relationship is
restored and the cause of action resuscitated.

B. The Agent’s Privilege

Of course, closely related to the manager’s privilege is the
“agent’s privilege,” founded on the same rationale. “An agent of
a principal is conditionally privileged against a clam that it
interfered in a third-party’s relationship with the principal”
essentially because the principal acts through its agents.6 This
privilege can be overcome if it is shown that the agent acted
maliciously or without justification—which generally requires a
showing that the agent acted in its own interests and contrary to
the interests of its principal—or that the agent engaged in con-
duct totally unrelated or antagonistic to the interest giving rise
to the privilege.?”

C. The Parent/Subsidiary Privilege
Corporate organizational trees aso might provide shelter from tor-
tious interference claims. Again, the foundation of this purported
“privilege” isthe unity of interest between the alegedly tortfeasing
parent corporation and the contracting subsidiary. Where there is
unity between the corporate parent and the subsidiary, the three-
party roster needed to play this cause of action is destroyed.

As a genera statement of this principa, the Tennessee
Supreme Court has stated that “a parent corporation has a privi-

lege pursuant to which it can cause awholly owned subsidiary to
breach a contract without becoming liable for tortioudy interfer-
ing with a contractual relationship.”38 It continued, however, by
making clear that such a privilege “may belost if the parent com-
pany acts contrary to the subsidiary’s economic interests or if the
parent corporation employs wrongful means in such situations’3°
and when the corporate parent employs wrongful meansin caus-
ing the termination of a contract between a subsidiary and athird
party.*2 Thus, even if aparent corporation actsin the interest of its
subsidiary company, it can be found liable in tort if it accom-
plishes its end through acts “which are wrongful in and of them-
selves, such as ‘misrepresentations of fact, threats, violence,
defamation, trespass, restraint of trade, or any other wrongful act
recognized by statute or common law.’ "4

In explaining the policy choice behind the privilege enjoyed by
corporate parents with respect to their company subsidiaries, a

Some courts are uncomfortable
providing such blanket
protection to a corporate parent

that is, designedly, separate from
its subsidiary.

Texas court has stated, “a parent and a subsidiary are so closely
aligned in business interests as to render them, for tortious inter-
ference purposes, the same entity.” #? Yet, some courts are uncom-
fortable providing such blanket protection to a corporate parent
that is, designedly, separate from its subsidiary. Noting the lack of
consistency between collapsing the distinctions between parents
and subsidiaries for tortious interference claims, yet maintaining
such separateness for veil piercing claims, the Eighth Circuit
Court of Appedls has ruled that an allegedly tortfeasing parent
corporation must rely on equitable principles to assert its unity
with the contracting subsidiary. It stated that “[i]n cases where a
creditor seeks to recover from a parent corporation for its sub-
sidiary’s debts, 100 percent ownership and control does not itself
authorize piercing the corporate veil. It would be incongruous to
protect acorporate parent in one situation with arule that 100 per-
cent ownership is not enough to find a parent and subsidiary iden-
tical and to protect acorporate parent in another situation . . . with
arule that 100 percent is enough to find a parent and subsidiary
identical”#3 Thus, asin a corporate veil piercing context, where a
plaintiff must establish that equity requires that the two corpora
tions be treated as one, a defendant in a tortious interference
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action must rely on equitable grounds for treating two separate
corporations as asingle entity so asto defeat the tortious interfer-
ence cause of action.*

D. The Superior Interest Privilege

No liahility arises for interfering with a contract if the action
complained of was an act that the defendant had a definite lega
right to do without any qualification.*® Thereis no improper inter-
ference where one intentionally causes a third person not to per-
form an existing contract by asserting in good faith one’s own
legally protected interest.*6 Under this rule, if two parties have
separate contracts with athird party, each may resort to any legit-
imate means at his or her disposal to secure performance of hisor
her own contract, even though a breach of the other contract will
necessarily result.*” With respect to an existing contract, howev-
er, it cannot be claimed that the interference is privileged merely

One who uses tortious or illegal
means to disrupt a contract can

expect to be sued by one or both of
the contracting parties.

because the action furthered “competition.”*® A qualified justifi-
cation given to competition, which is set out in Restatement
(Second) Torts section 768, has no application for an existing con-
tract,*® only for a prospective contractual relation.>

Conclusion

Competition haslimits. Generally speaking, onewho usestortious
or illega meansto disrupt a contract can expect to be sued by one
or both of the contracting partiesfor tortiousinterference with con-
tract. While a defendant to such claims can defeat liability by
demonstrating that it should be treated as if it were one and the
same as a contracting party, most jurisdictions will withdraw the
benefit of such adefenseif it isshown that the action by the defen-
dant was harmful to the one it claims to represent or where the
means for acting in that party’s interests were tortious or illegal.

Joseph A. Hennessey is a commercial litigator and appellate
advocate practicing at The Cullen Law Firm, PLLC in
Washington, DC. In the ABA Section of Litigation, he serves as
Co-Chair of the Tortious Interference Subcommittee of the
Business Torts Litigation Committee and is a member of the
Appellate Practice Committee. He can be contacted at
JAH@Cullenlaw.com or Joseph.Hennessey@star power.net.
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Parents Interfering with Their Children’s Business:
Are Parent Corporations Liable for Terminating
Subsidiaries’ Contracts?

Jeffrey R. Teeters

or thelast three years, Production LL C has been providing
FSubsidiary, Inc., with parts critical to the manufacture of

Subsidiary’s primary product line. Production and
Subsidiary have a written, five-year contract requiring
Production to provide al of Subsidiary’s requirements for those
parts with payment due within 45 days of each delivery. While
Subsidiary’s payments have been relatively consistent over the
years, that has slowed and many invoices remain open. At the
same time, rumors begin to circulate that Subsidiary is having
financial trouble and in need of significantly higher profit mar-
gins than are generated by the products on which it uses
Production’s parts.

Subsidiary has several affiliated, sister corporations al of
which are owned, in whole or in part, by Parent, Inc., Production
has never had business directly with Parent Inc., and in fact,
Production’s most recent attempt to expand its business to supply
Parent, Inc., met with complete rejection and accusations of over
billing and poor quality products to Subsidiary.

Having dealt primarily with employees of Subsidiary through
the years, Production became even more concerned when top
executives from Parent, Inc., and its other affiliated companies
started attending meetings and making demands that Production
renegotiate its priceswith Subsidiary. In confidence, Subsidiary’s
national purchasing manager shared with Production’s CEO that
Parent, Inc., has decided that Subsidiary is not profitable enough
to satisfy Parent, Inc’s annual projections and is planning to
implement significant constraints on Subsidiary’s future business.
Production’s fears finally become reality when Subsidiary’s CEO
isreplaced by along time Parent, Inc., executive, and Parent, Inc.,
immediately delivers formal notice that Subsidiary will no longer
honor the supply contract and that Subsidiary islikely to dissolve.
Meanwhile, the Parent, Inc., family projects arecord year of rev-
enues and profits.

Unable to obtain voluntary payment from Subsidiary,
Production considers litigation. Production is confident that it has
an enforceable contract with Subsidiary and that the open invoic-
es are fully defensible. But collection on a breach of contract
judgment against Subsidiary is unlikely, especialy to cover all of
Production’s losses. Can Production look to Parent, Inc., under a
theory of tortious interference with the Production/Subsidiary
contract?

Frost Brown Todd LLC, Cincinnati, Ohio

Several courts around the country have addressed similar fact
patterns. The primary question comes down to whether a parent
corporation is privileged to interfere with the contracts of its sub-
sidiary. Asisoften the case with state tort law, the answersto this
question vary widely. Some states treat parent corporations no
differently than any other third party to a contract. Other states
grant a great deal of protection to parent corporations under a
“unity of interest” theory that permits them to legally “interfere”
with their subsidiaries’ contracts. Still other states have adopted
alimited or qualified privilege for parent corporations as a gener-
a rule, but have also recognized exceptions where the parent
company acts in bad faith or uses improper means.

The Basics of Tortious I nterference

A signatory to a contract will frequently only be liable in contract
rather than tort, thereby preventing recovery of anything other than
compensatory damages. To increase the likelihood of recovery (or
settlement), many lawyerslook for athird-party’sinducement of a
breach under atortious interference with contract theory.

The majority of states recognize similar elements for tortious
interference with contractual relations. Third partiesto a contract
aretypicaly liablein tort upon a showing of (1) the existence of
avalid contract, (2) the defendant’s knowledge of that contract,
(3) defendant’s intentional acts designed to induce a breach, (4)
actual breach, and (5) resulting damages.t However, application
of that relatively uniform cause of action takes many twists and
turnsin the context of a parent corporation’s interference with its
subsidiary’s contract.

From Bright Linesto Everything Else

Under many areas of corporate law, different corporate organiza
tion provides a critical distinction and separation between a par-
ent and its subsidiary. Parent and subsidiary corporations are
treated as different legal entities absent a showing that the alleged
separate nature is merely a sham requiring piercing of the corpo-
rate veil. Likewise, many states carry that through to claims for
tortious interference by a parent corporation. If the parent and
subsidiary are different entities, the parent will be treated the
same as any other third party to the subsidiary’s contract - includ-
ing potentia liability for intentionally inducing the subsidiary to
breach that contract.? Conduct from the well-reasoned business
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decision to the “arbitrary and whimsical interference” can led to
liability under those holdings.®

Several other jurisdictions agppear to grant amost complete
“immunity” to aparent corporation’s actions with regard to its sub-
sdiary’s contracts.* The primary basis for this line of case law is
that the parent and subsidiary have a unity of interest.> One court
following this path concluded that “the interests of [parent and sub-
sidiary] are aligned so closely that we have difficulty even recog-
nizing their separate identities for the purpose of this[tortiousinter-
ference] analysis”® If such a unity of interest exists, then the par-
ent is effectively deemed not to be athird party to the contract and
fals outside the elements of atortious interference claim.”

Still other courts have split the difference between the bright

Improper means may include
misrepresentations of fact, threats,
violence, defamation, trespass,

restraint of trade, or any other
wrongful act recognized by statute
or common law.

linetests. That middle ground holds that parent corporations may
enjoy a privilege to interfere with their subsidiaries contract
unless the parents employ “wrongful means’ or acted with
“improper purposes’® Asis typical with both general rules and
their exceptions, there does not appear to be any well-defined
standards for evaluating what may constitute wrongful means or
improper purposes. Improper means may include misrepresenta
tions of fact, threats, violence, defamation, trespass, restraint of
trade, or any other wrongful act recognized by statute or common
law.® To determine whether interference in a given case is prop-
er, one court has examined a number of factorsto decide whether,
upon consideration of the relative significance of the factors
involved, the conduct should be permitted without liability,
despite its effect of harm to another.10

Those factors included:

a. the nature of the actor’s conduct;

b. the nature of the expectancy with which his conduct
interferes;
the relations between the parties;
the interest sought to be advanced by the actor; and
the socid interest in protecting the expectancy on the one
hand and the actor’s freedom of action on the other hand.*t

oo

Whose Ox Is Being Gorged?

Yet another line of cases places the analytical focus on who ben-
efits from the parent corporation’s interference. While clear rules
result, consensus still does not.  Depending on your jurisdiction
and choice of law, the parent corporation will enjoy aprivilegefor
its actions in inducing a breach that was in the subsidiary’s eco-
nomic best interest.’?2 Stated dightly differently, the parent can
lose its privilege if it acts contrary to the subsidiary’s interests. 13
Another iteration finds that a parent corporation’s saving grace
will be found in actions taken to protect the parent’s own eco-
nomic interests.*

Still another court has ruled that the parent corporation will be
privileged aslong asit does not benefit the parent.’> To complete
the nearly full circle of possibilities, in other jurisdictions the par-
ent corporation’s actions may be privileged only if they are not
taken solely to protect the parent’s economic interest.16

What may be a sound business decision in one jurisdiction
may result in compensatory and punitive damages for tortious
interferencein another. Aswith human parents and their children,
corporate parents' decisions sometimes hurt the parent as much as
it hurts the subsidiary.

Jeff Teeters works in the Cincinnati, Ohio, office of Frost Brown
Todd LLC, where he practices in the firm's complex business liti-
gation and unfair competition practice groups.
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Tips from the Trenches: Legal Writing

Michael B. Hyman

Chicago, Illinois

ustice Oliver Wendell Holmes might have said it best,

“Lawyers spend a great dea of their time shoveling

smoke.” To breathe some fresh air into your lega writing,
consider the following tips:

1. Forsake footnotes. Why write a brief that makes the reader
feel asif he or she is watching an ice hockey game. Footnotes
are like freezing the puck. In hockey, briefly stopping the play is
part of the game but in legal writing, it's an annoying interrup-
tion and an unnecessary distraction.

2. Make way for metaphors. Metaphors help your audience
read between the lines by conveying shades of meaning suc-
cinctly and tellingly. Metaphors say a mouthful.

3. Hatch headings and subheadings. You need street signsto
navigate around town. Likewise, your reader needs headings to
navigate any writing longer than three pages. Headings and
subheadings should be informative or persuasive and never a
single word.

4. Lay wasteto biased language. Write inclusively. Avoid not
only sexist language but also semantic bias on the basis of race,
religion, sexua preference, ethnicity, disability, age, or eco-
nomics. Today's English rightly rejects such outworn language,
and so should every lawyer.

5. Pave the way with parentheticals. A case citation without
aparenthetical islike a hamburger without a sesame bun, unfin-
ished and unsatisfying. With a parenthetical, the reader has
something to bite into. Always describe why the case has been
cited or how the case relates to the facts or the law.

6. Say a mouthful with a summary of the argument. Let the
reader know your key points from the get-go. Every memoran-
dum should have a convincing summary right up-front so that
by the time the reader gets to the middle of the second page, he
or sheis predisposed to your position.

Much Shelist Freed Denenberg Ament & Rubenstein

7. Close ranks on counter-arguments. If you know what’s
coming from your opponent, it is far better to put major count-
er-arguments in context and deal with them first than to alow
the other side to do so on its terms.

8. Plow over passive voice. Add energy to your writing by
avoiding passive voice. Forceful, direct, and concise, active
voice makes what you write dance rather than stand still. Since
9th grade English, writing instructors have tried to hammer this
one home yet lawyers seem reluctant to crank up their writing.

9. Fit the factsto your purpose. The facts provide the most
powerful weapon you have. Always organize the facts so that
they are easily understood and then incorporate your facts into
the argument. This might sound like a“no brainer,” but, lawyers
too often ignore the obvious.

10. Key on key cases. String cites obscure the importance of
your authorities. Focus on those cases that best support your
position and your facts. The more established the principle, the
fewer cases you need to cite for the point.

11. Writetoberead. Alwaysleavetimeto edit. The Gettysburg
Address comprises 286 words; the U.S. Government regulation
on the sale of cabbage comes in at 26,911 words. If you don’t
want your writing to smell like sauerkraut, prepare an outline
and organize your thoughts before you write, and then edit at
least twice before sending anything out the door.

Michael B. Hyman, mbhyman@muchshelist.com, a partner with
Much Shelist Freed Denenberg Ament & Rubenstein, Chicago,
concentrates in prosecuting consumer, antitrust and securities
class action lawsuits nationwide. He has served for more than 10
years as editor-in-chief of the CBA Record, the Chicago Bar
Association’s flagship publication. He co-chairs the ABA Section
of Litigation’s Consumer & Personal Rights Litigation Committee,
and formerly served as editor-in-chief of Litigation Docket and
Litigation News.
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Profile Interview:

Robert E. Schaberg, Business Torts Committee Co-Chair
Shartsis, Friese & Ginsburg LLP, San Francisco, CA

Tell us about how you decided to become an attor ney.

| was a Political Science Mgjor in college and realized that al of
the people who made major contributions to society throughout
history were lawyers.

What kind of practice do you presently have?
| am a trid lawyer speciaizing in complex litigation involving
intellectual property, securities, and antitrust issues.

What arethe particular challenges you facein your practice?
As | have become more experienced, one of my primary chal-
lengesisdealing with the increased absence of civility and integri-
ty in our profession. Another challenge is dealing with the phe-
nomenon of very expensive litigation and balancing such costs
with issues of fairness.

On atypical file, do you employ a“team” approach or do you
work more as an individual ?

Dueto the complex nature of the litigation, we typically employ a
team approach.

Who would make up atypical team for afile?
A typica team is: one partner, one associate, and one paralega. On
occasion there will be both a senior associate and ajunior associate.

What technology do you regularly employ?

| regularly employ LiveNote, which is the accepted standard for
direct interface with a court reporter during depositions. This
greatly reduces the need to take notes and alows me to focus my
attention on the witness. Another useful software program is
CaseMap, which is adocument and file management software we
use to create case summaries and chronologies as well asfor doc-
ument management.

What changesdo you seein thefuturefor your style of practice?
One change that is already occurring is the greater use of media-
tion. In most cases we focus on preparing a case for mediation
rather than trial. We discuss the possibility of mediation and pur-
sueit early inthelitigation. Thisresultsin cost savings and amore
expedient resolution.

For younger lawyers, are there long-term growth opportuni-
tiesin your field of legal practice?

The long-term growth opportunities are excellent in intellectua
property law. Intellectual property issues will continue to grow
geometrically along with advances in technology.

What isthe best advice you ever received about the practice of
law?

One of the more memorable pieces of advice | received earlier in
my career was that it was better to stay in my office and read the
New York Times that to take on a client who will not be willing to
pay for your services. If you take such clients, regardless of the
outcome, your client will be disappointed due to the cost and your
firm will be disappointed due to your client’s failure to pay. Itis
necessary to listen to your ingtincts in making the determination of
whether to accept a client.

Mark Ludolph, an attorney with Heyl,
Royster, Voelker & Allen in Peoria, Illinois,
conducted and prepared the interview with
Mr. Schaberg for the Business Torts Journal.
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A War Story: How a Tortious Interference Claim Can Turn a Simple
Contract Case Into a $3.5 Million Verdict

Eric C. Olson
Kirton & McConkie, Salt L ake City, Utah

Jeffrey C. Alexander

Gibbs & Bruns, L.L.P, Houston, Texas

few years ago, the authors were co-counsel in litigation
A arising out of a series of contracts to purchase natural ges.

What, on its face, should have been a “simple contract
case” (if such athing exists) grew into protracted litigation result-
ing in contract and tort claims in two federa district courts (the
Southern Didtrict of Texas and the District of Utah), extensive
motion practice, the bankruptcy of one party, and a five-day jury
trial streamlined by counsels mutual ultimate realization that,
after all, the case really might be a “simple contract case” The
course of thislitigation offers insights into both the legal and the
practical considerations of seeking tort remedies for a business-
related harm.

The particular focus of this article will be the tortious interfer-
ence claims that, for a time, were the key tort component of the
action. These claims cannot be viewed in iso-
lation, however; they are but one of severd
tools that bear on the resolution of a commer-
cia injury. Inthe end, interference claims and
business tort claims generaly can serve to
bring all actorsinabusinesslossto thetable as
the parties seek to alocate responsibility for
failed expectations.

The Facts
Purchaser (P), asmdl Utah gas marketing com-
pany, entered into a series of volumetric pro-
duction contracts with Seller (S), asmdl Texas
gas production company with energy properties
in Utah. The production contracts called for the
immediate payment to S of afixed pricefor the
future delivery of specific volumes of S'sgasto
P To secure the future delivery of the gas, S
granted P atrust deed interest in the Utah prop-
erties. The trust deed contained a standard
“dragnet clause” that provided that the trust
deed secured not only the volumetric contracts
but also dl other debts owed by Sto P

Big energy company (B), alarge Texas gas
production company, entered into a contract
with Sto acquire the encumbered Utah proper-
ties. Rather than buy out the volumetric con-

Wall, | think the first very vital fact isto have a clear idea of what the contract
was and how solid—how well-documented—the contractual rights are. Or if
you're dealing with a prospective economic relation, how solid the evidenceiis,
how persuasive it is that this particular entity, this client, would have realized
some benefit in the future and how you're going to go about valuing that. |
want to know from the start that if | ask ajury or judge to award damagesto a
client, that there’'s going to be a solid basis for them to do so, not just asimple
speculation. Often clients come with an awareness that they’ve been injured but
an incapability to articulate just exactly what that injury isin dollars. | want to
be able to see the dallars, | want to be able to see with clarity where the rights
arethat wereinjured. If you can have those two [things| as your foundation on
which you build your case, | think you have a much better shot at making the
claim and having it taken serioudly.

tracts with P to eliminate the corresponding trust deed position
before closing, S chose to put P on notice of two potential claims
of avoidance: (a) that P was in breach of aleged fiduciary duties
owing to S under the volumetric contracts; and (b) that P had
obtained S's agreement to the contracts and trust deeds through
misrepresentations. On the same date of thisnotice, Sand B closed
the sale of the Utah properties without resolving the issues raised
inthe notice. Sand B failed to make payment to P a condition of
the sale, and S subsequently refused to pay P for the losses stem-
ming from S's failure to deliver the volumes of gas promised.t

Where To Fight?
Immediately upon receipt of this notice, counsel for P recognized
from the tone of the correspondence that S was not interested in

Interview with Eric Olson
Tortious Interference:

What You Need to Know from
an Attorney Who Knows It

When a client comesto you with a case that
might involve a claim of tortious interference,
what facts do you want to know?

(continued on page 21)
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the possibility of compromise. Indeed, P suspected that S, being
in financial difficulty, might hope to solve its problems by ridding
itself of the volumetric contracts with their future delivery obliga
tions and the trust deed encumbrance in order to pocket the entire
proceeds of the property sdle to B. S apparently assumed that P
would not fight or would quickly lose heart and seek adeal favor-
able to S. Based on their assessment of S's strategy, counsel
immediately prepared and filed in Utah state court a complaint
against S seeking declaratory relief with respect to the validity of
the volumetric contracts and trust deeds.

Fourteen hours before the filing of P's complaint and only
hours after sending the notice of breach, S filed its own legal
action for breach of contract and fraud in the United States District
Court for the Southern Didtrict of Texas. That court ultimately
concluded that the first-filed case—the Texas action—should pro-
ceed forward. In theinterim, S removed the Utah action to feder-
al court in Utah. Eventualy, that action was stayed by agreement
pending resolution of the Texas action.

Filing in Utah state court, in the rural county where the encum-
bered property waslocated, was not ahard call. Onewould expect
that the locals would be more favorably disposed to P, as a small
Utah company. We were also awarethat S had something of arep-
utation in the area as a company that did not pay its bills.

S wisdly anticipated that P would recognize the notice of
breach as the first volley in a war rather than an invitation to dis-
cuss resolution of apre-existing dispute. Thus, the preemptivefil-
ing in the Southern District of Texas positioned Sto avoid the neg-
atives of litigation in Utah and brought initial pressure on P to
capitulate rather than incur the expense and run the risks of liti-
gating the claim before a Texas jury. Thisfiling also reversed the
customary positions of the parties: the party out of several million
dollars found itself named as a defendant in Texas with the party
refusing to pay as the nomina plaintiff advancing its defenses as
claimsin the action.

Who Are The Proper Parties?

S'sinjection of fraud into the dispute at the outset anticipated the
breadth of the issues the parties would raise and address in
attempting to resolve the validity of the volumetric contracts and
thetrust deed. Not long after P and Slearned of the other’s pend-
ing lawsuit, they began to amend their pleadings. P named B as
an additional defendant stating, among others, claims of tortious
interference with contract. Specifically, P contended that, by clos-
ing the sale of the Utah properties and acquiescing in S's effort to
avoid its contractua obligations, B had intentionaly interfered
with P’'s existing volumetric contract with S.

S added a chain of tortious interference with contract to its
existing claims of fraud and breach of fiduciary duty. In essence,
S contended that P's insistence on full payment of the trust deed
encumbrance in the face of S's claims of misconduct wrongfully
interfered with S's advantageous relations with B.

P had a sufficient basis to name B simply because B now held

title to the Utah property encumbered by the trust deed. Based
only on status and not on conduct, however, this claim alone was
fairly bland. While S's fraud and breach of fiduciary claims
against P mandated jury evaluation of P's conduct in the gas pur-
chase transactions, P had no claim that required a comparable
analysis of B’s conduct and motive in acquiring the Utah
Properties. The tortious interference claims made relevant evi-
dence of B’s course of dealings with S to cut off P's contractua
rights. Thisserved to broaden the scope of discovery and gavethe
case, from P's perspective, a far greater emotional appeal. Now,
the issues extended beyond the written contracts to the maneuvers
leading to breach and the motive behind the choice to breach.
Further, atort claim allowed P to argue for broader consequentials
and for punitive damages.

Furthermore, as business litigators are well aware, the tortious
interference claims potentially allowed the jury to expressitsdis-
pleasure with the breach of contract by S. Jurors, unlike judges,

Jurors often look to assess blame
when a contract is broken.

Judges, on the other hand, are
thoroughly indoctrinated in the
concept of “efficient breach.”

perceive a moral component to business transactions. They dis-
approve of those who break their contractual promises. Thus,
jurors often look to assess blame when a contract is broken.
Judges, on the other hand, are thoroughly indoctrinated in the
concept of “efficient breach,” which suggests that a party should
not be punished merely for failing to honor a contractual promise
because breach may be an economically efficient choice for a
party willing to pay the damages caused by the breach. While a
judge might find the fact of breach distasteful, courts are reluctant
to assess moral blame or punish those who breach contracts.
Texas juries are well known for imposing substantial punitive
damages on persons inducing breach of contract. See Texaco,
Inc. v. Pennzoil Co., 729 SW.2d 728 (Tex. App.-Houston [1st
District] 1987, write ref’d n.r.e.) ($3 hillion punitive damages
award for tortious interference with contract). In short, the tor-
tiousinterference claims placed B on the defensive. It wasforced
to provide the jury with ajustification for its conduct or risk being
blamed for S's breach of the contract.

By adding its claim for interference, S put P's choice to defend
its contracts and trust deeds—the very choiceto litigate—at issue.

15
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Counsel must decide how good the client’s story is in attempting
to argue about the justice in pursuing litigation. In fact, P never
took this particular claim very seriously. What is one going to do
when faced with forfeiture of several million dollars in contracts
secured by valuable rea property? If aparty isnot prepared to go
to court, thereis little point in signing the contract.

Conflict of Laws and Summary Proceedings

As the action proceeded through discovery to pretrial motions, an
interesting thing occurred: S and B, who had sought a Texas
forum, now wanted Utah law to apply to P's interference claims,
while P, whose Utah action was on hold, sought the application of
Texas law. It will come as no surprise that each party’s sudden
enthusiasm for the law of aforeign forum arose out of a perceived
advantage. The facts regarding interference were not in serious
dispute, only the interpretation of those facts. Utah case law was

To protect society’s interest
in competition, courts have
usually treated “at-will” contracts

as akin to “future business
relationships” for purposes of the
tortious interference torts.

ambiguous on the elements of a claim for tortious interference
with contract, which created the possibility of a rule placing a
heavy burden of proof on P to prove the tort. Texas case law
arguably provided a clear rule for interference with contract that
favored summary resolution of the claim.

Any judicial analysis of Utah law on the class of torts falling
under the heading of “interference with economic relations’
begins with the landmark case Leigh Furniture & Carpet Co. V.
Isom, 657 P2d 293 (Utah 1982). For P in its litigation with S
and B, thiswas unfortunate. The Leigh Furniture court held that
Utah law recognized a claim for interference with prospective
economic relations. In so holding, the court took occasion to
summarize pre-existing Utah case law with respect to interfer-
ence with an existing contract. The court drew a distinction
between “Interference with Contract” and “Interference with
Prospective Economic Relations’ characterizing each as “but
one instance, rather than the total class, of protections against
wrongful interference with advantageous economic relations...”
657 P.2d at 3012

Cases involving “at-will” contracts, such as employment con-
tracts, have muddled the issue somewhat. An “at-will” contractu-
al relationship shares characteristics both of an “existing contract”
and of a “prospective business relationship.” Thereis clearly an
“exigting” contractua relationship. But the parties' future expec-
tations are not fixed; thus, such a contract generaly involved only
an expectation that the relationship will continue in the future
without any value exchanged for an assurance of such continua-
tion. Such contracts are necessarily subject to competition for the
contracting parties future business. To protect society’sinterest in
competition, courts have usually treated “at-will” contractsasakin
to “future business relationships’ for purposes of the tortious
interference torts. Parties seeking to confuse the issue on interfer-
ence with contract will point to such cases as establishing a stricter
rulein cases of interference with contract. Many of the casescited
by B in seeking summary adjudication of P's interference claims
involved “at-will” contracts, requiring the court to make this fine
distinction.

Prior to its decision in Leigh Furniture, the Utah Supreme
Court had recognized a cause of action for interference with the
contract but not for interference with prospective economic rela-
tions. See Bunnell v. Bills, 13 Utah 2d 83, 368 P2d 597 (1962)
(“one who persuades another or conspires with another to breach
acontract is guilty of an actionable tort, unless such persuasion or
other action causing the breach was done with just cause of
excuse”). In discussing the test for interference with prospective
economic relations applied in other jurisdictions, the Leigh
Furniture court noted that in cases dealing with interference with
contract, Utah courts had adopted a formulation of that tort mir-
roring the test from the first Restatement of Torts:

To recover, the plaintiff need only prove a prima facie case of
liability, i.e., that the defendant intentionally interfered with his
prospective economic relations and caused him injury. Aswith
other intentional torts, the burden of going forward then shifts
to the defendant to demonstrate as an affirmative defense that
under the circumstances his conduct, otherwise culpable, was
justified and therefore privileged.

657 P2d at 302-03.

The Leigh Furniture court did not have to apply thisrule to the
facts before it because the only existing contract was between the
plaintiff and the defendant. Rather, the court found a potential
claim for interference with prospective economic relations relying
on the defendant’s oppressive conduct toward the plaintiff after
the breach of their contract. Thus, to afford the plaintiff a reme-
dy, the Leigh Furniture court relied exclusively on thetort of inter-
ference with prospective economic relations, a tort which, in the
court’s words: “reaches beyond protection of an interest in an
existing contract and protects a party’sinterest in prospective rela-
tionships of economic advantage not yet reduced to aformal con-
tract” 657 P2d at 302.

With respect to this newly recognized tort, the Utah court
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expressly rejected the Restatement “prima facie tort” formulation
otherwise employed for interference with contract and embraced
what it referred to as the “Oregon definition” of the tort that
requires proof of either improper means or improper purpose in
theinterference. See 657 P.2d at 302-04; cf. Restatement (Second)
of Torts 88 766B, 768. As in other jurisdictions, the Utah court
struggled to reach a proper balance between the interests of the
parties involved. On the one hand, an overly broad definition of
the tort would stifle competition because an unsuccessful com-
petitor could always charge that the successful bidder “interfered”
with its business relationships. By requiring a showing of
“improper purpose” or “improper motive,” the Utah courts sought
to limit the scope of the tort to situations in which mere competi-
tion was not involved, i.e., where the interference was the result of
amalicious desireto inflict harm on the plaintiff or was accompa-
nied by overtly wrongful conduct.

There is no suggestion in Leigh Furniture that a plaintiff must
prove any impropriety, whether means or purpose, to establish
interference with an existing contract. The approved jury instruc-
tion for intentional interference with contract, Model Utah Jury
Instruction 19.8, sets forth an approved jury instruction that rec-
ognizes different elements for interference with contract than for
interference with prospective economic relations. The former
claim requires only a valid contract with athird party, the defen-
dant’s knowledge of that contract, intentional acts of the defendant
inducing breach of the contract or interfering substantially with
the performance thereof, and damages.

The law on intentiond interference became muddled as later
cases commented in dicta on the Leigh Furniture holding.
Repeatedly, Utah appellate courts referred to a general tort of
“interference with economic relations’ and the need to prove
“improper purpose or improper means’ to establish liability. See,
eg., . Benedict’s Development Co. v. . Benedicts Hospital, 811
P.2d 194, 200-01 (Utah 1991); Promax Development Corporation
V. Mattson, 943 P.2d 247, 254 (Utah 1997); Peterson v. Browning,
832 P2d 1280, 1284-85 (Utah 1992); Sampson v. Richins, 770
P.2d 998, 999 (Utah App. 1989). Other Utah cases appeared to
recognize the difference between interference with an existing
contract and interference with economic relations. See American
Airlines v. Christensen, 967 F.2d 410, 413 n. 4 (10th Cir. 1992);
Jones v. Intermountain Power Project, 794 F.2d 546, 554 (10th
Cir. 1986); Hill v. Sate Farm Mutual Automobile Insurance Co.,
829 P2d 142, 149 (Utah App. 1992).

P moved for summary judgment on its interference with con-
tract claim against B arguing that there existed no factual dispute
as to the elements of interference with contract. The Utah court’s
failure to draw a consistent distinction between interference with
an existing contract and interference with economic relations
proved a major legal issue in that motion. Based on the later
authorities citing Leigh Furniture, S argued that P had to show, in
addition to the facts not in dispute with respect to interference with
contract, the absence of an issue of fact as to improper purpose or

improper means. S contended that a claim of interference with
contract was encompassed within the law of interference with eco-
nomic relations and must include proof of impropriety.

In contrast to Utah law, there was no dispute that, under Texas
law, a claim for interference with contract did not require proof of
either an improper purpose or an improper means. See Wardlaw
V. Inland Container Corp., 76 F.3d 1372, 1375, 1378 (5th Cir.
1996); ACS Investors v. McLaughlin, 943 SW.2d 426, 430 (Tex.
1997).2 While P argued that Utah law tracked Texas law, it
became necessary to make the fall back argument that Texas law
applied to the interference claim. The court’s decision of which
state’s law would apply could well be the determining factor asto
whether the court could resolve P's interference claim against B
on motion.

It was undisputed that, under choice of law provisions in the
volumetric contracts, Utah law governed the contract claims
between P, a Utah company, and S, owner of Utah gas properties.

The court’s decision of which state’s
law would apply could well be the
determining factor as to whether the

court could resolve P’s interference
claim against B on motion.

However, the interference by B, a Texas entity not a party to the
contracts, was a tort. B'’s liability was thus not governed by the
contract’s choice of law provisions. See CPSint’l, Inc. v. Dresser
Indus., Inc., 911 SW.2d 18, 21 (Tex. Ct. App. 1995) (distinguish-
ing tortious interference claim from related contract claims). It
became necessary for the court to undertake a choice of law analy-
sisto determine applicable law. Seeid. at 28-29.

The rule of the forum state as articulated by the Texas Supreme
Court wasthat “all conflicts cases sounding in tort will be governed
by the ‘most significant relationship test as enunciated in sections
6 and 145 of the Restatement (Second) of Conflicts” Gutierrez v.
Collins, 583 SW.2d 312, 318 (Tex. 1979). Section 6 provides.

(1) A court, subject to congtitutiona restrictions, will follow a
statutory directive of its own state on choice of law.

(2) When there is no such directive, the factors relevant to the
choice of the applicable rule of law include:
(& the needs of the interstate and international systems,
(b) the relevant poalicies of the forum,
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(c) therelevant policies of other interested states and the rel-
ative interests of those states in the determination of the
particular issue,

(d) the protection of justified expectations,

(e) thebasic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(g) easeinthe determination and application of the law to be
applied.

Section 145 provides:

(1) Therightsand liabilities of the parties with respect to anissuein
tort are determined by the loca law of the gtate which, with
respect to that issue, has the most significant relationship to the
occurrence and the parties under the principles sated in section 6.

(2) Contactsto betaken into account in applying the principles of
section 6 to determine the law applicable to an issue include:
(& the place where the injury occurred,
(b) the place where the conduct causing the injury occurred

It is nearly impossible to obtain
summary judgment on a plaintiff’'s
claim even though the undisputed

facts appear to meet all of the
elements of the tort.

(c) the domicile, residence, nationality, place of incorpora-
tion and place of business of the parties, and

(d) the place where the relationship, if any, between the par-
tiesis centered.

These contacts are to be evaluated to their relative importance
with respect to the particular issue.

From these factors, P argued for the application of Texas law.
Although the place of theinjury, Utah, would have received addi-
tional weight, this factor standing alone was not dispositive. See
Restatement (Second) of Conflicts § 156; CPSInt'l, 911 SW.2d
at 29. All of the other factors cited in the Restatement, P argued,
favored application of Texaslaw. B and S, the two active parties
in the tortious scheme, consummated the deal that caused injury
in Texas. See Restatement (Second) of Conflicts § 145(2) (b).
Both companies listed their principal place of business in Texas,
and thus could expect their conduct to be governed by Texas tort
law. 1d. § 145(2)(c). And the relationship giving rise to the tor-
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tiousinterference claim was B’s relationship with Sin Texas. |d.
§145(2)(d). Asthe event precipitating the litigation, the B/S dedl
should be given significant weight in the Court’'s analysis. Id.
§ 145(2).

P aso cited the principles enunciated in section 6 of the
Restatement (Second) in support of the appropriateness of
applying the Texas law of tortious interference to its claim
against B. Texas law was easier to determine and apply. 1d. §
6(2)(g). The Texas rule promoted certainty, predictability and
uniformity of result. B sought to escape liability for its miscon-
duct in Texas relying principally on the seemingly inconsistent
formulations of Utah law. Id. 8 6(2)(f). Application of Texaslaw
would also protect the justified expectations of the parties. B, as
a Texas company, would ordinarily expect to operate subject to
Texas s tort principles, while P, as a Utah company, expected to
have to prove nothing more than the principles outlined in the
Model Utah Jury Instructions that would have governed the case
had suit been brought in Utah. Id. 8 6(d)(2). P further argued
that to require a showing of “improper means or improper
motive” would allow B to obtain, by forum-shopping, a benefit
not available under the principles normally applicable under the
law of either jurisdiction.

Additionaly, applying the Texas rule would further the basic
policies underlying tortious interference law. Id. 8§ 6(2)(e). A
party in B’s position may not do asit did in Texas without paying
money damages. See ACS Investors, 943 SW.2d 426,. B sought
to evade responsibility through the fortuity of a perceived legd
ambiguity. Protecting P would further the policies of the state of
Utah and meet the needs of the interstate commerce system, as P
would have redress for actions taken againgt it in Texas. See
Restatement (Second) 8§ 6(2)(a), (c). Finaly, the policies of the
state of Texas would be furthered. Like virtually every state,
Texas has determined that it is against the state’s public policy for
businesses to induce the breach of a contract. Clements v. Withers,
437 S\W.2d 818 (Tex. 1969); American National Petroleum Co. v.
Transcontinental Gas Pipe Line Co., 798 S\W.2d 274 (Tex. 1990).

In Texas, even “at-will” contractual relationships may be pro-
tected by principles applicable to interference with contract.
Serner v. Marathon Qil Co., 767 S\W.2d 686 (Tex. 1989). On
analogous facts, the Fifth Circuit, applying Texas law, had found
that a party could tortioudly interfere with a contract by “inten-
tionally interfer[ing] with [a party’s] ability to pay” amounts due
under the contract. Haralson v. E.F. Hutton Group, Inc., 919 F.2d
1014, 1038 (5th Cir. 1990). Texas had enunciated a strong public
policy barring intentional misconduct designed to force or induce
the breach by one party of its contract with another. Allowing B,
a Texas corporation, to evade these principles by invoking the law
of another state for conduct it had committed within Texas's bor-
ders would frustrate the policies Texas had embraced.

In retrospect, the parties consumed a lot of resources parsing
the perceived inconsistencies in Utah law and fighting over the
applicablelaw. Thelikelihood that P could obtain summary judg-
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ment on the interference claim, even without the uncertainties
regarding applicable law, was remote. Certainly, B’s actions had
prevented S's performance but, as the evidence unfolded, S was
enthusiastic to breach the volumetric agreements. The lesson of
the pretrial proceedings was one well known to seasoned counsel:
It is nearly impossible to obtain summary judgment on a plain-
tiff’s claim even though the undisputed facts appear to meet al of
the elements of the tort. Allegation of a business tort does not
afford any short cut to judgment. Thetria judge covered her bets
by applying Utah law, determining that the Restatement test gov-
erned the interference with contract claim (rather than the Oregon
definition). The judge then simply denied all motions for summa-
ry judgment leaving the issues for the jury.

Trying the Interference Claim

Discovery established that B, with its able in-house counsel
and sophisticated management, had taken along look at the volu-
metric contracts and underlying trust deeds before agreeing to pur-
chase S's Utah properties. Indeed, after reaching the deal with S,
B’s management sought and obtained atitle opinion that the trust
deed, with its dragnet clause, did not secure certain of the debts S
owed P#

Though B’s diligence was admirable at one level, in the context
of an interference claim it became something of aliability. This
became apparent after S declared bankruptcy mere months before
trial. While B inherited S's fraud clams and defenses, B now
stood alone to answer for S's failure to perform according to the
terms of the volumetric contracts. The care with which B had
examined those contracts simply served to underscore the willful
manner in which it had facilitated S's breach and precipitated P's
losses. Inlight of B’s conduct, there was no doubt B fully under-
stood that (1) S intended to breach its contract with B and (2) B
stood to lose substantial amounts of money as a result.

The trial unfolded, as dictated by the pleadings, in reverse
order. B, the party seeking to avoid liability and heir to S'sclaims,
presented its evidence first; then, P presented its case. This coun-
terintuitive approach provided counsel for P with an unforeseen
opportunity. B put its executives as well as its in-house counsel
and outside title counsel on the stand to explain why B had cho-
sen to do the deal despite knowledge of the trust deed and volu-
metric contracts. This amounted to presentation of a defense in
the guise of an affirmative case (and without a clear explanation of
the nature of the volumetric contract obligations). Through cross-
examination of these key playersin B’s decision to proceed with
the purchase of the Utah properties, counsel for P was able repeat-
edly to attack the good faith and intellectual honesty of the analy-
sis that led B to believe that it could escape liability to P if it
bought the Utah properties.

Interestingly, B chose not to call any of the principals of S.
(Aside from the bankruptcy, these gentlemen each had their own
past run-ins with the law in the form of white-collar felony con-
victions that diminished their credibility and made them appear

to be rather unsavory contracting partners.) In the end, B’s case
had to rest on the jury’swillingness to accept the assurances from
B’s management and counsel that it believed that acquisition of
S's Utah properties would not expose B to ligbility for unper-
formed contractual obligations. What was missing from this
analysis, of course, was any satisfactory justification to explain
why B made a willing choice to inject itself into the dispute
between Sand P

With the need to justify itself, B turned what might have been
a simple contract case, focused on the interpretation of language
defining the scope of atrust deed (hardly a bracing topic for alay
jury), into a matter of minor intrigue. Counsel for P was able to
chart, day-by-day and hour-by-hour, the development of the non-
liability position ultimately embraced by B as justification for its
purchase of the Utah properties. The business torts claims made
relevant lengthy inquiry into the state of mind of the various exec-
utives and attorneys.

It became apparent that presenting evidence first had actually
left B in avulnerable position. All it really had to offer was excus-

Business reality, compounded by
the exigencies of litigation and the

ingenuity of counsel, is scary.
Nothing fits the traditional slots.

es for disregarding the contracts and what in retrospect likely
appeared to a lay jury as a very technical reading of the trust
deed’s broad dragnet clause. P'scounsel could deferentialy grant
the parade of B’s executives and attorneys the highest level of skill
and training only to pull the rug out from under the explanations
by pointing to the inevitable result: $2.5 million in lossesto P

An interesting thing happened at the conclusion of B'’s evi-
dence: Counsel entered into discussions aimed at reducing the
length of the trial, which already threatened to exceed the allotted
time. It became apparent that the best way to focus the issues for
thejury and the presentation of P's evidence wasto drop al of the
business tort claims—both B’s fraud claims and P's interference
claims. The parties agreed, the court entered judgment of nonsuit
on those claims, and the contract claims were in the hands of the
jury within a day and a half.

Why drop the interference claim after fighting so long to pre-
serveit? The decision wasnot al that hard. The claim had served
avery useful purpose in keeping B in the case when S had to be
the primary focus of the contract claims. At trid, the clam
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allowed extensive inquiry into B’s thought process as it weighed
whether to purchase the Utah properties (and thereby precipitate a
breach). Motive and consequences became the jury’s primary
focus at the outset of thetria rather than the more mundane con-
tract interpretation issues on which P's case against B ultimately
turned.> Counsel reasoned that, if the jury members did not like
how and why B chose to impose a massive loss on P, they might
be inclined to view the interpretation issues (which were a close
call) more charitably towards P,

At the same time, as every trid attorney must learn to be effec-
tive, jurorsare not endlessly patient. One must get the caseto them
with some momentum or run the risk of being seen as insensitive
and as making life needlesdly difficult. As part of the bargain, to
the extent possible, it is nice to send the message to the jury that
you were the party “cutting” to the proverbial “chase” and expe-
diting the prompt consideration of the merits.

Moreover, in the end, the case was about a contract. With B
squarely on the hook for S's nonperformance, the interference
claim added only athreat of punitives. This was not enough to
delay the trial beyond the promised time limits. P chose to trade
away the punitives for the elimination of any equitable defense.
For P, thiswas a business case after all, not amatter of retribution.
Elimination of fault issues from consideration allowed the jury to
keep its attention on the contract language and the recoverable
damages. So, as it turned out, the interference claim played an
unusua but crucia role in defining the scope of relevance in B's
casein chief. Strategicaly, it also placed B in the position of hav-
ing to justify its conduct, placing B on the defensive in the pres-
entation of its affirmative case. Those purposes served, the claim
appeared less crucia to afair consideration of the merits and was
dropped in exchange for dismissal of the avoidance theories.

Conclusion

Business litigation is no law exam question. Exam questions
are the easy fact patterns. Business reality, compounded by the
exigencies of litigation and the ingenuity of counsd, is scary.
Nothing fits the traditional dots. The facts are in play even after
the filing of litigation. Parties end up enforcing their rights in
placesfar distant from where the dispute arose and wearing labels
that do not reflect their interests. Jurors want to know why; they
want to discern the motive of the players and not just to evaluate
the contract. The uncertainties of the litigation process require
more than mere knowledge of the applicable law; they demand a
substantial measure of innovation and flexibility.

An interference claim allows one to bring to the table all those
who potentially bear responsibility for aloss. In the course of lit-
igation, the interference claim can open doors for discovery and
for introduction of evidence that might be closed in a convention-
al contract case. Such aclaim keeps the focus on how and why a
contractual relation collapsed. With the proper facts, interference
claims strengthen a plaintiff’s hand in sorting out who will pay for
the loss.

In our case, the jury awarded P its full damages for breach of
the contract. With prejudgment interest for the two years it took
to get to trial plus substantial attorneys’ fees and costs as provid-
ed in the production contracts and the trust deed, the award
approached $3.5 million. Thejury never had to resolve the claims
for interference with contract, but we remain convinced that the
issue of fault arising under those claims had a positive, possibly
decisive, impact on the ultimate resullt.

Eric C. Olson is a partner with Kirton & McConkie in Salt Lake
City, Utah. Jeffrey C. Alexander isa partner with Gibbs & Bruns,
L.L.P. in Houston, Texas.

Endnotes

1. P had hedged its exposure to market fluctuations in the price of
natural gas by entering into third-party swaps. When S failed to deliver
the promised gas, however, P was obligated to reach into its own pockets
to pay third parties to close out the swap positions. Because the price of
gas had declined after the swaps were purchased, closing out the positions
cost P substantial money.

2 . In s0 doing, Utah courts follow the near-universal practice of
courts in other states. As recognized by the Restatement (Second) of
Torts, the social interests at issue are manifestly different when one inter-
feres with an existing contract and when one merely competes for a
prospective economic relationship. Restatement (Second) of Torts § 768
& comment a. “If one party is seeking to acquire a prospective contrac-
tual relation, the other can seek to acquireit too. But an existing contract,
if not terminable at will, involves established interests that are not subject
to an interference on the basis of competition alone” Id.

3. Texas courts have recently adopted the definition of the tort of
Interference with Prospective Contractual Relations set forth in the
Restatement (Second) of Torts, section 766B. See, e.g., Wal-Mart Stores,
Inc. v. Sturges, 52 SW.3d 711 (Tex. 2001) (discussing prior case law).
Accordingly, Texas courts now require a showing that the defendant’s
conduct was independently unlawful or improper aside from its effect on
the plaintiff’s business as a condition to finding liability for interference
with prospective business relations. Thisis an element of the plaintiffs
affirmative claim. The test outlined in Sturges appears similar to the
“wrongful means or wrongful motive” test outlined in the Utah cases dis-
cussed above. As the Texas Supreme Court explained in Sturges, Texas
cases were unclear on exactly what the plaintiff must prove to establish
the tort prior to 2001.

4. The decision to obtain atitle opinion after the fact was a substan-
tial issueinthetrial. Sargued that the opinion was nothing more than an
ex-post-facto justification for a decision already made for improper rea-
sons, while P pointed to the title opinion as showing its good faith in con-
cluding the deal.

5. Interestingly, the trial court had held that the trust deed was
ambiguous. While the court allowed B to present the opinion of itstitle
attorney, the court instructed the jury that any claim by title counsel that
the trust deed was unambiguous was contrary to the court’s ruling and
could be considered only to determine the state of mind of the plaintiff.
At the very outset of the case, therefore, B's defense to the tort claim
put it in a position of arguing with the court before the jury regarding
the meaning of the trust deed, which affected adversely the credibility
of B’s witnesses on the question of interpretation. The jury understood
that B’s title counsel had already erred significantly, and thus discount-
ed heavily the positions advanced by B as to the proper interpretation of
the contract.
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INTERVIEW WITH ERIC OLSON
(continued from page 14)

So when you interview other witnesses, isthat a similar
line of facts that you want to inquire about?

WEell, | amost look at the existence of a contract and the existence
of damages as you should in this type of business-tort setting and
interference claim. You should amost be able to establish those
as if they were summary-judgment-type issues. At least in your
mind, you should be satisfied that you can get those almost with-
out dispute or with minimal dispute because you're really looking
beyond that, to whether or not the party who interfered was enti-
tled to do so, whether they did soin away which is actionable and
that's really what you're going to be working to. Talk to witness-
es about the case, what happened that made this expectation as
memorializing the contract and who did what to prevent that from
occurring. That's sort of the second step and that’s where you
generally arelooking to your witnesses. If the party that comesto
you can't show you the essentials of the contract and some ration-
ale for asserting damages, you're probably not going to find it
from other people because they should be their own best witness.

In conducting discovery, is there any format that you fol-
low that’s peculiar to a tortious interference case?
Well, Il tell you my first businesstortswar story. Not thefirst case
| had, but the first one | took to trial, an interference claim where
we were representing the defendant. | focused all my attention on
establishing, under the Utah case law that’sin our article (see“War
Story,” on p. 15 in thisissue), that you either show improper serv-
ice or improper means. And | focused al my attention on improp-
er means and established fairly clearly and prevailed with the jury
on the fact that there was no tortious behavior underlying thisinter-
ference with the prospective economic relations.

| did not focus my attention fairly clearly on what | cal the
intangible type of claim, the dog in the manger claim, which isthe
improper purpose. Under Utah law, that requires malice and
intent to do harm, not just simply to get an economic advantage.
On that issue, the jury actually found for the plaintiff and my neg-
lect of that has always been a sore point because | realize that what
| needed to look at more fully was the motive behind the events
that occurred and specifically, have my client more clearly focused
on the economic motive in any actions that were taken. Instead,
my client actually wanted very badly to claim that they had not
intended to interfere at al. That seemed strategically good at the
time. And then when we thought about it after the fact, we real-
ized that what we had doneis leaveit entirely to the jury’s suppo-
sition as to what the motive might have been, because clearly his
actions resulted in determination of another person’s prospective
economic relation. If he said, “Well | didn’t do it for the money so
to speak,” well then there really was only one other reason to do
it, and that was because you didn’t like the person. And you know,
you learn your lessons the hard way | guess, but | think | would
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have done more discovery in that instance to establish the eco-
nomic motive behind this and also prepare my witness better to
testify to that point.

In your practice, have you found that thereis a frequent
or recurring case theme that develops around tortious
interference cases?

Tortiousinterference cases generaly arise when somebody triesto
take a short cut. When you see somebody make the calculation,
that if they take the short cut, the party who isinjured is not going
to have the wherewithal to assert their rights. Quite frankly, more
often than not, after analyzing a case like this, you find that the
party who's injured decides, based on what they can afford to do
by way of hiring counsel and enforcing their rights, that they can’t
doit or don't have the energy to do it or oftentimes, it'snot in their
long-term economic interest to be suing people who have inter-
fered because they may be potential partners down the road in
other economic ventures, other business ventures. There is a

You're going to have a group of
people you put on the jury that are
essentially occupying seats and that

aren’t going to have a real strong
ability to sway the result.

whole business component to these type of cases that | think
sometimes, as counsel, welose sight of the businessinterest of the
various parties and how they’re not really in thisto be in alawsuit.
They're in it to solve the business problem and get on with life.
And so one of the themes that recurs is this presence of the busi-
ness interest, the factual situations, and the need to address that
early on so that you don’t get way down the road on a case and
find out that all of this was very improper behavior—and often
behavior that could be brought to trial—there could be damages
awarded and in business interests, we don’t want to get that far.

Isthere a benefit to trying these types of casesto ajury,

or to the bench?

If you'd ask me that question ten years ago, | would have told you
that I'd always like to try a business case to the bench. But I've
tried severa to juriesin the last ten years, and I've begun to think
that if you have enough confidence in the quality of your jury
pool, and that's a key consideration, then you should try it to a
jury. In the case our article was about (see “War Stories,” p. 15)
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what | learned from our jury in the Houston federal court made a
world of difference in the quality of jurors who considered the
case. We had an accountant and several people with oil field expe-
rience on that jury. | recently tried a business case in which we
had an accountant on the jury again who became the foreperson.
We had people with accounting background, and it involved
accounting issues in which we were defending a large railroad
againgt a claim for wrongful termination and implied contracts
with abusinesstortsclaminit aswell. It made all the difference
in the world that we had that quality of jurors because they were
being asked to follow fairly tight instructions, and | think to do
something they were not naturally inclined to do, which was rule
in favor of the railroad.

So, yeah, | think now that | would be inclined to try them to
juries, except in avery bad set of facts I'd stay with ajudge who
will be lessinclined to what the emotional side is as we suggest-
edinthearticle. Judges often view acase from sort of an efficient
breach theory, and they see so many breach of contract cases that
to them, there doesn’t seem to be a stigma attached to breach asiit
doesfor ajury. So, if you're a plaintiff, you're probably advised
to dwaysask for ajury, unless you need aquick decision, and you
hope to move quickly to trial, you can generaly do that more
quickly with ajudge than with ajury. If you think you have sum-
mary judgment issues you can get resolved, you may want to ask
for the judge because | am inclined to think judges rule more
favorably on summary judgment issues when they know they're
the one that's hopefully going to be deciding the fact issue.
Otherwise, it's a question for the jury.

In conducting voir dire, what kind of jurorsare you look-
ing to exclude and which ones would you like on your jury?
WEell, I’'ve sort of portrayed alittle of my prejudice with what | said
earlier about the jurors we've had in the last few cases. | dways
look for jurors who seem to be, in a business case, seem to be
bright and seem to have a grasp of the basics of numbers and eco-
nomics. Having said that, of course you don’t always see 8 or 12
people out of your pool that are going to fit that description. | try
to shoot for one or two that | feel can lead the group. You're going
to have a group of people you put on the jury that are essentialy
occupying seats and that aren’t going to have area strong ability
to sway the result. The type of people | try to keep off—I'll give
you afor instance. We had a person we kept on the jury in Houston
who, if | could characterize her in afair way, was what we would
call sort of an aging flower child. And we thought thiswas a good
person because she would be anti-establishment, and we were a
small company against a big company. It turned out she was the
hold-out on the jury; the juror that kept them out for seven hours
when they would've been in and out after about four. Shewasjust
basically disgusted with the whole idea of people suing over
money and just felt like everybody should go home and stop fight-
ing. Well, that was ared education for me because | had thought
that she would probably be favorable to our case.

Often, these types of cases have very complicated fact pat-
terns. What techniques do you use to try to convey your
take on the case to the jury?
| dways thought it was a big problem, but | think from the very
start when you hear about a case, you need to formulate the
Readers' Digest version, the simple straight forward condensed
version of what your story is going to be, because it isarea per-
son on the jury that in the short time they have exposure to the
case, is going to grasp everything the attorneys have been deding
with for years. An interesting experience | had with this most
recent wrongful termination jury trial, | was asked to get involved
in the case about six weeks before it went to tria as one of my
partners needed some trial experience to be brought to bear on it
as he looked at the scope of what was going to be happening. So
I simply acquainted myself with the facts of the case that had been
pending for more than six years. And it had been up on appeal
once in a matter of approximately six weeks, but in the course of
those six weeks, | got atake on the case, so it was alittle different
than what my partner had, and | persuaded him that that was prob-
ably the way the jury would see the case as well. And so for the
two weekswetried it, and | picked up about half the witnesses and
did the closing argument and the voir dire, | pushed that view of
the case. And | closed with the theme that plaintiff’s counsel had
been so involved in the case for these 6 1/2 years that essentially
he couldn’t see the forest for the trees and that this had led him to
become emotionally involved as he was. He was very abusive in
his closing statement and said he was very capable of seeing what
was actually going on in the case and in being honest about his
client’s behavior. And the jury came back with a no-cause on all
four of the theories, including the business torts theory that had
been advanced, which was done under the guise of emotiona dis-
tress—their intentional infliction of emotional distress.

| felt that that sort of indicates my theory that in conflict situa-
tions, you have to look for the few simple explanations that help
the jury understand what's really being fought over, and | found
time and again that is the way in which the jury can conceptualize
the case. You don't want to oversimplify, you don't want to
patronize but you've got to realize, as| realized in my own expe-
rience with that case, that six weeksto get on top of the caseis not
going to clue you into every possible legal argument that you can
make in acase. But you can establish some boundaries and show
the jury how the facts operate within those boundaries.

In your experience, what are some of the hard lessons that
you've learned in trying these types of cases?

Well, | have one very distinct lesson that comes out of the casetried
in Utah. It's actually a reported case caled Pratt v. Pro Data, a
Utah Supreme Court case. And the Opinion reflects just how
ambiguous the facts were because the court couldn’'t get a majori-
ty to decide what to do with the case on appeal, but at trial, you'll
recal | mentioned earlier, this case was decided on improper pur-
pose, the fact that my client had acted with maice. The jury was
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al female and very attentive to the demeanor and gestures of the
witnesses and parties. After the adverse verdict, | asked the jury
foreperson about the jury's thought processin finding for the plain-
tiff. Since the case involved plaintiff'sloss of a prospective contract
with agovernmental entity for which my client, the defendant, had
formerly worked, we had to call as witnesses many of his friends
and former colleagues. | learned from the foreperson that, each
time one of these witnesses | eft the stand, the jury had observed the
witness nodding at my client, an old acquaintance, and he would
acknowledge the nod. It was explained to me after the fact; thisjury
foreperson said, “You know, we just concluded that since your
client had disclaimed any motive of trying to get an economic
advantage, we could only conclude that, number 1, he was in bed
with the folks at the big governmental entity, and number 2, he
must have intended harm to this fellow.” Through al of this, | was
facing the witness stand or jury with my back to the departing wit-
ness oblivious to this friendly and seemingly innocuous gesture.

From these little exchanges between the defendant and four or
five witnesses, the jury concluded that, notwithstanding the uni-
form testimony denying any malice in the refusal to dea with the
plaintiff, my client and his government employee friends must
have been up to something--otherwise, why would they be trading
knowing glances? In the jury's mind, the combination of the defen-
dant and the government must have intended harm to the plaintiff.
The redlity was far less sinister. Nonethel ess, the adverse jury ver-
dict rested largely on thissurmise. And it was on that basisthat they
ruled on what is usually a very long shot, and that is an improper
purpose motivated the interference with prospective economic
relations. | will long remember this lesson in non-verbal commu-
nication and an aert jury's powers of observation. That was avery
hard lesson to learn, but some issues about discipline with clients
that I've tried to convey in the subsequent cases.

One other lesson that came out of the case in Houston—and you
know you talk about little things that make a difference in trial—
we learned that the courtroom would be available at 3:00 on Friday
before the Monday start date of the trial for counsel to set up. At
the last minute, | decided to fly down to Houston the night before
and be there at noon on Friday and be ready to step into the court-
room and claim the table that was closest to the jury. We thought
our client looked good; we wanted the jury to be engaged with us;
we wanted them to havetheir eyes on what we were doing and real-
ize we were fully open and so we did. We also used blowups of
important documents. The dternative was to use a machine that
allowsyou to project the document onto the television screen. The
difficulty wasthat television screen. Thejury sits perpendicular to
the judge, and the screen sits at the very end of the jury box and
does not project in alarge enough fashion for people to see what's
actually on the document. And o it had our opponents fumbling
around with that whereas we were able to be right next to the jury
box and with our documents fully blown up. We often put 2 or 3
of them up at atime, and we also then blocked off our opponents
from being able to seethe jury at al. And every time they put up

their document, | would get up and stand with the jury to try to dis-
cern what it was they were seeing, which | think also had a posi-
tive sort of casual effect on them. But by getting that table—and |
can tell you we barely besat the plaintiff in there by al of about three
minutes, they had the same idea in mind—it turned out to be, |
think, one of the advantages we had to reassuring the jury. | think
tactfully, you need to make your fact-finder comfortable early on
with the fact that you're comfortable with the case, that you're will-
ing to let them look at anything and acknowledge your faults and
till you know, point to them as to the right result.

Well, my final question is, do you had any tips for new
attorneysthat may be handling a tortious interference
case for thefirst time?

| guessthetip | would giveisthe onethat | learned in my very first
casetherein Louisville. Itinvolved the Metropolitan Sewer District
in alarge spill of chemicalsinto the sewers back in the mid-1970s.
It is. Respect the facts. The cases | think are generally decided on
the facts, and the law is smply the construct into which we inject
thosefacts. | think people, especialy young attorneys, tend to take
sidestoo quickly, to become partisan before they’re entirely advised
of all the potential evidence that may bear upon the resolution of
their case. If you respect the facts, | think you do a careful job. You
don’t trust your client’s story aone; you verify things; you find out
what's redlly going on, what the real motives; are and by doing that
early on, you save yourself considerable grief later in the case. You
come into possession of information sufficient to resolve the case at
a time when you may have more flexibility to resolve it and less
invested init. | think you gain some measure of control over your
own destiny by not throwing at the judge or the jury issues that you
could have made a sensible decision on yourself and position your-
sdlf to get those issues compromised without going into an dl-or-
nothing mode as you do when you go to trial.

So, respect the facts, and do dl you can to understand those
facts. And do it as early as you can, and then be willing to adjust
your understanding of the facts as new information comes along.
And aways reference that back to the ultimate goa of your case,
which you should have firm in mind, and decide on what the client
had consensus about it so that as the facts develop, you can decide
if your godl is still attainable within the context of the facts that
you've learned. That would be my principal advice.

3

B | Amanda Main, a new committee member
from Frost Brown Todd LLC, Louisville, KY,
interviewed article author Eric Olson about
the ins and outs of handling tortious inter-
ference cases.
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PARENTS INTERFERING
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At Mediation--Practice Tips From The Best Mediators, April 11, 2003,
2:00-to 3:15PM

[ Batten Down The Hatches: Securing Your Business in Cyberspace from
Hackers and Lawyers, April 11, 2003, 3:30-5:00PM

[0 Using Mock Juries Wisely: Practical Advice on Tactics and Expectations,
April 12, 2003, 9:15-10:30AM

[0 Pushing the Expert Testimony Envelope: The Intricacies of a Daubert
Hearing--A Live Demonstration, April 12, 2003, 10:45AM-Noon

Hyatt Regency Houston (Texas)
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ABA Section of Litigation
Committee on Corporate Counsel
2003 CLE Seminar

February 13-16, 2003
Biltmore Hotel, Coral Gables, FL

SECTION OF LITIGATION The most compreh

: programs on issues
American Bar Association important to in-house and private practice

igators, including:

¥ Electronic Records Management with a Twist: The Impact of Sarbanes-Oxley Act of 2002
on Electronic Discovery (Feb. 14 @ 7:30-8:45Awm)

¥ Batten Down The Hatches: Securing Your Business in Cyberspace from Hackers and
Lawyers (Feb. 14 @ 7:30-8:45Awm)

¥ What Corporate Counsel Really Need to Know About the Sarbanes Oxley Act of 2002
(Feb. 14 @ 9:00-Noon)

Z¥ Directors’ and Officers’ Liability Insurance Coverage for the New Frontier: From Enron to
Sarbanes and Beyond (Feb. 15 @ 7:30-8:45Awm)

¥ The Rise and Fall and Future of Special Billing Arrangements Including Task Based Billing
(Feb. 15 @ 7:30-8:45Awm)

¥ Break Down the Barriers and Avoid Breaking the Bank: Business Reasons for Recruiting and
Retaining Minority and Women Lawyers (Feb. 15 @ 10:45 am -12:15pPm)

¥ When Your Key Employee and/or Trade Secrets Suddenly Leaves for Your Competitor’s
Shop: Options and Strategies (Feb. 15 @ 2:00-4:00pwm)

Reservations: call (305) 445-1926 by Wednesday, January 22, 2003, and ask

on of Litigation Corporate nsel Seminar
ceive the ABA discounted

Travel: For discounted coach airfares, call the airline directly, your travel agent,
or Tower Travel, the ABA’s travel agency, at/(800) 921-9190.

More Info: Visit the Section of Litigation Website www.abanet.org/litigation/committee/corporate/home.html






