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Checking Misconduct in Competition
Through the Tortious Interference
with Contract Cause of Action
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among competing providers of goods and services fosters a race to the top in quality and

arace to the bottom in price. As a society, we favor competition and the efficiencies real-
ized by allowing stiff, even vicious, competition in the marketplace. Under the “efficient
breach” theory, courts allow and public policy encourages parties to breach onerous, burden-
some contracts and recommit resources to other contracting parties as long as the payment of
damages is encompassed in the savings realized by nonperformance to the original party. There
are, however, limits to competition and contract breaking. While parties are free to compete for
and even breach their own contracts, society does not tolerate third parties using improper
means to subvert existing contracts or encourage the use of noncompetitive strategies to effect
breaches of contract.

Where is the line drawn? How does society accommodate the need for com petition and effi-
clency in contracting against the need to protect the expectations of those who have already
entered into contracts? The best way to illustrate the three-party relationship that gives rise to
the tort of intentional interference with an existing contract is to recall the rather contentious

relationship between Wiley Coyote, Acme
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CHEcKING MiSCONDUCT
(continued from page 1)

contract between Acme and Coyote? Certainly. Is it tortious
interference with the contract between Acme and Coyote? No.
This 1s the essence of aggressive competition.

Suppose, alternatively, that Road Runner—Ilacking oppos-
able thumbs, sufficient vocational training and income—cannot
out bid Coyote on the Acme contract. Instead, he resorts to a
number of questionable schemes to disrupt the consummation
of the deal and dedicates himself to making it difficult for Acme
to deliver and be paid for the all-important mining equipment.
For example, Road Runner creates a detour on a road that Acme

There must be a valid contract
subject to interference for there to
be a claim for tortious interference.

Without a valid contract, there is
no cause of action.

intends to use to deliver the mining equipment. Instead of con-
tinuing on to Coyote’s home, the road 1s deceptively detoured by
Road Runner so that it runs directly into the face of a solid cliff
wall that Road Runner falsely represents as a tunnel and contin-
uation of the road. As a result of Road Runner’s deception, the
mining equipment is destroyed before it can be tendered to
Coyote. Though Coyote is ready, willing, and able to accept and
pay for the equipment, Acme 1s unable to deliver and is in
breach of its obligations to Coyote. Is this tortious interference
with the contract between Coyote and Acme? Yes. This is not
aggressive competition. This is an intentional tort for which
Road Runner owes compensation for damages.

Causes of Action for Tortious Interference

with Existing Contracts

While there is something intuitively wrong with what Road
Runner has done, it 1s a bit more complex to determine who has
a cause of action against him for the breach of Acme’s contract
with Coyote. Under section 766 of the Restatement (Second) of
Torts, followed by most jurisdictions that recognize the tort,
Coyote has the cause of action against Road Runner for tortious
interference with the contract for denying him the benefit of
Acme’s performance on their contract. When section 766A
{which is recognized by only a minority of jurisdictions) is

added to Section 766 of the Restatement (Second) of Torts, both
Acme and Covote have the cause of action. Coyote has a cause
of action against Road Runner for the loss of Acme perform-
ance, vet, more interestingly and powerfully, Acme has a cause
of action against Road Runner for causing its own breach of
contract with Coyote.

A. Compensating the Non-Breaching Party
Jfor the Interference

Most states that recognize the tort of tortious interference with

contract have modeled it on The Restatement (Second) of Torts

section 766. Under the standard articulated by the Restatement,
One who intentionally and improperly interferes with the per-
formance of a contract (except a contract to marry) between
another and a third person by inducing or otherwise causing
the third person not to perform the contract, is subject to lia-
bility to the other for the pecuniary loss resulting to the other
from the failure of the third person to perform the contract.
{emphasis added).!

Why is a cause of action under Restatement (Second) section
766 so powerful? 1t 1s powerful because, in its absence, Coyote
would not have a remedy for Road Runner’s interference with
his transaction. Coyote might sue Acme for breach of contract,
yet Acme might well be successful in claiming that performance
was made impossible because of Road Runner’s intentional
torts. Covote and Road Runner are not privies to the contract so
Coyote lacks a direct breach of contract cause of action against
Road Runner. Moreover, Coyote is not directly damaged by
Road Runner’s intentional tort against Acme. While Acme
might have traditional tort causes of action against Road
Runner, Acme might choose not to pursue Road Runner. Section
766 bridges the gap between Coyote and Road Runner by allow-
ing Coyote to pursue Road Runner for intentionally and improp-
erly interfering with Acme’s performance of its obligations to
him. Should Coyote succeed in his action against Road Runner,
Coyote would be permitted to recover from Road Runner the
loss caused by Acme’s breach.

There must be a valid contract subject to interference for there
to be a claim for tortious interference with such. Without a valid
contract, there is no cause of action.> Demonstrating that the
defendant actually knew of the existence of a contract between
the plamntiff and a third party is another essential element of the
cause of action? Section 766, comment (i) of the Restatement
{Second) of Torts (1977) states, “To be subject to liability under
the rule stated in this Section, the actor must have knowledge of
the contract with which he is interfering and of the fact that he is
interfering with the performance of the contract”* If the defen-
dant does not know of the contract, the intentional character of
the tort is lacking and the cause of action collapses.’

A party, however, cannot escape liability by being willfully
ignorant about the existence of a contract. Where a plaintiff can
show that the interfering party had knowledge of such facts and
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circumstances that would lead a reasonable person to believe in
the existence of the contract and the plaintiff’s interest in it, a find-
er-of-fact may determine that the defendant had inquiry notice of
the contract. “It ig enough to show that defendant had knowledge
of facts, which, if followed by reasonable inquiry, would have led
to a complete disclosure of the contractual relations and rights of
the parties.”® Moreover, in a claim for interference with an exist-
ing contract, it is not necessary for the defendant to appreciate the
legal significance of the facts that give rise to the contractual
duty.? “If he knows those facts, he is subject to liability even
though he is mistaken as to their legal significance and believes
that the agreement is not legally binding or has a different legal
effect from what it is judicially held to have™®

Courts have applied the “but for” test to fulfill the damage
requirement for tortious interference with contract.” The two-
step “but for” test asks: (1) did the defendant actively and affir-
matively take steps to induce the breach, and (2) if so, would the
plaintiff’s buginess expectancy been realized in the absence of
the defendant’s interference?!” Once the fact of damages has
been established, the measure of damages is calculated ag the
loss caused by the breach.!! Yet, “[s]ince the damages recover-
able for breach of the contract are common to the action against
[the party breaching the contract and the party inducing the
breach], any payment made by the one who breaks the contract
or partial satisfaction of the judgment against him must be cred-
it in favor of the defendant who has caused the breach.”!*

Another critical element to the cause of action 1s the require-
ment that the interference be “improper.” To determine whether
a defendant’s acts are “improper,” courts engage in an examina-
tion of various factors, including the interests of the parties and
the interests of society.!* A court must weigh the interest shared
by society and the contracting parties in the security of estab-
lished contracts against the interest in freedom of business
action and society’s concomitant interest in free competition.!*

Improper Interference

Consider these factors to determine whether interference
is proper:
m the nature of the actor's conduct;

m the actor's motive;

m the interests of the other with which the actor's conduct
interferes;

m the interests sought to be advanced by the actor;

m the social interests in protecting the freedom of action of
the actor and the contractual interests of the other;

m the proximity or remoteness of the actor’s conduct to the
interference; and

m the relations between the parties.

The Restatement itself provides an amorphous list of factors to
be weighed in determining whether interference is “improper.””!s
(See box in first column.)

Meang are generally thought to be improper if they involve
acts that are independently tortious, such as threats, violence,
trespass, defamation, misrepresentation of fact, restraint of
trade, or any other wrongful act recognized by statute or the
common law” 1% Moreover, “[c¢]onduct specifically in violation
of statutory provisions or contrary to public policy may for that
reason make an interference improper”!? No liability arises,
however, from interfering with a contract or business expectan-
cy, if the defendant had an unqualified legal right to do the
action of which the petition complains. '®

B. Compensating the Breaching Party for the Tortious
Interference

Section 766A of the Restatement (Second) of Torts is, from one

view, a logical extension of section 766; from another view, a

dangerous expansion of contract liability. This section states:

One who intentionally and improperly interferes with the per-
formance of a contract (except a contract to marry) between,
another and a third person, by preventing #e other from per-
forming the contract or causing his performance to be move
expensive or burdensome, 1s subject to liability to the other for
the pecuniary loss resulting to him {emphasis added).

As comment (c) to section 766A states,

This Section and § 766 both involve interference with an exist-
ing contract. Under § 766, the plaintift”s interest in obtaining
performance of the contract is interfered with directly. Under
this Section the interference is indirect, in that the plaintiff is
unable to obtain performance of the contract by the third per-
son becanuse ke has been prevented from performing his part of
the contract and thus from assuring himself of receiving the
performance by the third person.” (emphasis added).

More interestingly, comment (c) to section 766A states, “If
the plaintiff’s performance has intentionally been made more
burdensome or more expensive by the actor, the cost that he
incurs to obtain the performance by the third party has increased,
and the net benefit from the third person’s performance has been
correspondingly diminished”!® In other words, under section
766A, there 18 no requirement that the contract actually be
breached. Section 766A allows a party to collect damages from
the interferor if the mterferor’s conduct merely makes it more
expensive for the contracting party to perform. Thus, going back
to the Road Runner example, if Acme’s encounter with the
deceptively painted cliff wall had caused massive damage to
Acme’s vehicles, yet the mining equipment was undamaged and
capable of being delivered to Coyote with no breach of contract,
Acme could sue Road Runner for the additional cost of per-
forming its contract.
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Courts that have adopted section 766A think it is a logical
extension of the liabilities imposed by section 766. For example,
though Pennsylvania has not formally adopted section 766A, a
Pennsylvania court has stated:

It seems irrational to recognize a cause of action for a party’s
conduct directed at a third party designed to prevent that third
party from performing a contract with another and not recog-
nize a similar cause of action for that other party where the
actor’s conduct is instead directed at the other to prevent them
from performing. In either case an actor’s improper conduct is
preventing the performance of a valid contract to which it is
not a Party2°

The unity of interest between
managers and their company

has been defined as “the
manager’s privilege.”

The expansive reach of section 766A troubles other courts.
As the United States District Court for the Western District of
Kentucky expressed its reservations,

The actual language of § 766A is so all encompassing and
vague that to adopt it directly would cause tremendous confu-
sion without creating a clear societal benefit. The conduct con-
ceivably within its scope could be indistinguishable from the
kind of unfettered commerce upon which courts have been
reluctant to pass judgment. . . . The torts discussed in § 766A
necessarily involve highly speculative damages. Parties to con-
tracts have a full array of contractual remedies to resolve
inequities of performance caused by third persons. The Court
is not persuaded that this new tort is necessary to correct a glar-
ing inequity among commercial parties.?!

Section 766A is problematic to some courts because it dupli-
cates other causes of action. Reverting to the Road Runner fact
pattern, it is assumed that where Road Runner has prevented
Acme’s performance, Acme is not a willing participant in Road
Runner’s actions. Road Runner’s action with respect to Acme
constitutes independently actionable tortious conduct. So char-
acterized, the adverse effects on Acme’s contract with Coyote
should become an element of damages subject only to the usual
limitations of causation, mitigation, and reasonable certainty.??
As Professor Prosser points out,

The bulk of the cases invelving interference as distinet from
inducement involve . . . physical interference with person or
property and also involve the commission of some independ-
ent tort . . . Methods tortious in themselves are of course unjus-
tified and liability is appropriately imposed where the plain-
tiff’s contract rights are invaded by viclence, threats and intim-
idation, defamation, misrepresentation, unfair competition,
bribery and the like . .

contract is not so much a theory of liability in itself as it is an

. Thus in many cases interference with

element of damage resulting front the commission of some
other tort, or the breach of some other contract®

What is bothersome to some of the courts that have rejected
section 766A is that it duplicates protection already afforded
through those tort causes of action. This duplication 1s seen as
coming at a high cost. “Tt risks chilling socially valuable con-
duct and creates new liability of uncertain dimensions.”**

Defenses and Privileges
Essential to recovery on the theory of tortious interference with
contract 1s the existence of three parties: a tortfeasor who inten-
tionally interferes with a contract between the plaintiff and
another.>> A claim for tortious interference with contractual
relations “contemplates interference from a third party, not from
a party to the contract itself 2

The Restatement (Second) of Torts recognizes that under cer-
tain circumstances, interference with contract relations 1s privi-
leged and is therefore not improper as a matter of law.>” The priv-
ilege to act for the welfare of a third person provides as follows:
One who, charged with responsibility for the welfare of a third
person, intentionally causes that person not to perform a contract
or enter into a prospective contractual relation with another, does
not interfere improperly with the other’s relation if the actor (a)
does not employ wrongful means and (b) acts to protect the wel-
fare of the third person.®® As the Georgia courts have described
it, “[p]rivilege means a legitimate or bona fide economic interest
of the defendant or a legitimate relationship of the defendant
with the contract, which causes the defendant not to be consid-
ered a stranger, interloper, or meddler to the contract.”?®

The concept of not being a stranger to the contract is a constant
theme that runs throughout the defenses to the tort of tortious
interference with an existing contract. Where a defendant can
show that he or she should be viewed as the same person as one
of the contracting parties, the tort collapses because a party to a
contract can only breach it; 1t cannot tortiously interfere with 1it.

A. The Manager’s Privilege

Employees have filed actions against supervisors and managers
claiming that, through disciplinary measures or negative per-
formance evaluations, these people interfered with the employ-
ment contract the plamtiff had with his or her company. Absent
a finding that the manager or supervisor acted improperly, as dis-
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cussed below, such a cause of action will fail because a corporate
officer acting for the corporation is the corporation for purposes
of a tortious interference cause of action.® This is because cor-
porations can only act through their officers and agents3! The
unity of interest between managers and their company has been
defined as “the manager’s privilege.” The manager’s privilege
establishes that where a manager, with impersonal or disinterest-
ed motive, properly endeavors to protect the interests of his or
her principal by counseling the breach of a contract with a third
party that the manager reasonably believes to be harmful to his
or her employer’s best interests, such conduct will be shielded
from a claim of tortious interference.3? Yet, “in order to take
advantage of the manager’s privilege, a director and shareholder
of a corporation must show that he or she was involved in the
management of the company and was authorized to act on behalf
of the corporation when he or she interfered with the . . . contract
at issue”®* Thus, a court must make a factual inquiry before
extending the benefit of this privilege to managers.

The manager’s privilege is lost if it can be established that the
manager engaged in a personal vendetta, an excursion from his
or her duties to the company, acted with self-interest in a way
that is harmful to the company, or otherwise acted maliciously.
“Particularly is this true in supervision of the plaintiff emplov-
ee’s performance or the power to participate in the corporate
decision to terminate or otherwise discipline [a] plaintiff ™33 The
privilege evaporates because it is clear that the manager is not
representing and should not be treated as synonymous with his
or her company. Thus, the requisite three-party relationship is
restored and the cause of action resuscitated.

B. The Agent’s Privilege

Of course, closely related to the manager’s privilege is the
“agent’s privilege,” founded on the same rationale. “An agent of
a principal is conditionally privileged against a claim that it
interfered in a third-party’s relationship with the principal”
essentially because the principal acts through its agents.3¢ This
privilege can be overcome if it is shown that the agent acted
maliciously or without justification—which generally requires a
showing that the agent acted in its own interests and contrary to
the interests of its principal—or that the agent engaged in con-
duct totally unrelated or antagonistic to the interest giving rise
to the privilege.3”

C. The Parent/Subsidiary Privilege
Corporate organizational trees also might provide shelter from tor-
tious interference claims. Again, the foundation of this purported
“privilege” is the unity of interest between the allegedly tortfeasing
parent corporation and the contracting subsidiary. Where there 1s
unity between the corporate parent and the subsidiary, the three-
party roster needed to play this cause of action is destroyed.

As a general statement of this principal, the Tennessee
Supreme Court has stated that “a parent corporation has a privi-

lege pursuant to which it can cause a wholly owned subsidiary to
breach a contract without becoming liable for tortiously interfer-
ing with a contractual relationship.™® It continued, however, by
making clear that such a privilege “may be lost if the parent com-
pany acts contrary to the subsidiary’s economic interests or if the
parent corporation employs wrongful means in such situations™?®
and when the corporate parent employs wrongful means in caus-
ing the termination of a contract between a subsidiary and a third
party.®® Thus, even if a parent corporation acts in the interest of its
subsidiary company, it can be found liable in tort if it accom-
plishes its end through acts “which are wrongful in and of them-
selves, such as “misrepresentations of fact, threats, violence,
defamation, trespass, restraint of trade, or any other wrongful act
recognized by statute or common law.” ™

In explaining the policy choice behind the privilege enjoyed by
corporate parents with respect to their company subsidiaries, a

Some courts are uncomfortable
providing such blanket
protection to a corporate parent

that is, designedly, separate from
its subsidiary.

Texas court has stated, “a parent and a subsidiary are so closely
aligned in business interests as to render them, for tortious inter-
ference purposes, the same entity™? Yet, some courts are uncom-
fortable providing such blanket protection to a corporate parent
that 1s, designedly, separate from its subsidiary. Noting the lack of
consistency between collapsing the distinctions between parents
and subsidiaries for tortious interference claims, yet maintaining
such separateness for veil piercing claims, the Highth Circuit
Court of Appeals has ruled that an allegedly tortfeasing parent
corporation must rely on equitable principles to assert its unity
with the contracting subsidiary. It stated that “[i]n cases where a
creditor seeks to recover from a parent corporation for its sub-
sidiary’s debts, 100 percent ownership and control does not itself
authorize piercing the corporate veil. It would be incongruous to
protect a corporate parent in one situation with a rule that 100 per-
cent ownership is not enough to find a parent and subsidiary iden-
tical and to protect a corporate parent in another situation . . . with
a rule that 100 percent is enough to find a parent and subsidiary
identical " Thus, as in a corporate veil piercing context, where a
plaintiff must establish that equity requires that the two corpora-
tions be treated as one, a defendant in a tortious interference
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action must rely on equitable grounds for treating two separate
corporations as a single entity so as to defeat the tortious interfer-
ence cause of action.**

D The Superior Interest Privilege

No liability arises for interfering with a contract if the action
complained of was an act that the defendant had a definite legal
right to do without any qualification.** There is no improper inter-
ference where one intentionally causes a third person not to per-
form an existing contract by asserting in good faith one’s own
legally protected interest.*® Under this rule, if two parties have
separate contracts with a third party, each may resort to any legit-
imate means at his or her disposal to secure performance of his or
her own contract, even though a breach of the other contract will
necessarily result.*” With respect to an existing contract, howev-
er, it cannot be claimed that the interference is privileged merely

One who uses tortious or illegal
means to disrupt a contract can

expect to be sued by one or both of
the contracting parties.

because the action furthered “competition.™® A qualified justifi-
cation given to competition, which is set out in Restatement
(Second) Torts section 768, has no application for an existing con-
tract,*® only for a prospective contractual relation. >

Conclusion

Competition has limits. Generally speaking, one who uses tortious
or illegal means to disrupt a contract can expect to be sued by one
or both of the contracting parties for tortious interference with con-
tract. While a defendant to such claims can defeat hability by
demonstrating that it should be treated as if it were one and the
same as a contracting party, most jurisdictions will withdraw the
benefit of such a defense il it is shown that the action by the defen-
dant was harmful to the one it claims to represent or where the
means for acting in that party’s interests were tortious or illegal.

Joseph A. Hennessey is a commercial litigator and appellate
advocate practicing at The Cullen Law Firm, PLLC in
Washington, DC. In the ABA Section of Litigation, he serves as
Co-Chair of the Tortious Inierference Subcommitiee of the
Business Torts Litigation Commitiee and is a member of the
Appellate Practice Committee. He can be contacted at
JAH@Cullenlaw.com or Joseph.Hennessevitistarpoweinet.
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